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November 17, 1972,

- U.S. COMMISSION ON CIVIL RIGHTS

The 1.5, Commission on Civil Rights is a temporary, independent, bipartisan agency
established by Congress in 1957 and directed to:

Investigate complaints alleging that citizens are being deprived of their rights to vote”
by reason of their race, color. religion. or national origin, or by reason of fraudulent
practices;

Study and collect information concerning legal developments constituting a denial "of
equal protection of the laws under the Constitution;

s
Appraise Federal laws and policies with respect to equal protection of the laws;

Serve as a national clearinghouse for information in respect to denials of equal protec-
tion of the laws; and

Submit reports, findings, and recommendations to the President and the Congress.

Members of the Commission:*

Stephen Hora, Fice Chairman -
Frankie M. Freeman

Maurice B. Mitchell

Robert S. Rankin

Manuel Ruiz, Jr.

John A. Buggs. Staff Director

¢*Rev. Theodore M, Hesburgh, €50 0 was Chaizman of the Compussion until s resignation on




LETTER OF TRANSMITTAL
' January 1973

THE PRESIDENT : .
THE PRESIDENT OF THE SENATE

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES .
SIRS: . : '

The U.S. Commission on Civil Rights presents this report to you pursuant to Public
Law 85-315, a amended. )

This rei)ort evaluates the Federal effort to end discrimination against this Nation’s
. minority citizens. It is the third in a series of follow-ug reports ‘o a September 1970
study of the Federal civil rights enforcemént effort. These reports have been aimed at
determining how effectively the Federal Government is carrying out its civil rights re-
sponsibilities purs{mnt to the various laws, regulations, Executive orders, and poficiea.

While we have described the civil rights operations of individual agencies, our pur-
pose is to evaluate the structure and mechanisms for civil rights enforcement of the
Federal Government as a whole—to identify those problems which are systemic to
Federal activities and to determine means for improving the civil rights efforts of all
Federal departments and agencies. :

Our findings in this report show that the distressing picture described in past reports
has not substantially changed. Our basic conclusion continues to be that the Federal
effort is highly inadequate. As we have noted earlier, agenoy civil rights offices lack suf-
ficient staff and authority to execute their full responsibilities. Civil rights enforce-
ment continues to be complaint oriented; there is little systematic effort to search
for and eliminate discrimination in all areas under Federal jurisdiction. Further, even
when discrimination is disclosed, negotiations to achieve compliance are often ineffec-
tive. Yet, Federal agencies rarely resort to imposing sanctions.

If such findings are not to be repeated year after year, in agency hfter agency, itis
imperative that immediate steps be taken toward vigorous enforcement of the civil
rights requirements. Therefore, we urge yous consideration of the facts presented and
ask for your leadership in ensuring forceful implementation of the Federal civil rights

program.

. Respectfully, :
N : Stephen Horn, Vice Chairman
* . Frankie M. Freeman
. 4 L Maurice B. Mitchell y
2 - Robert S. Rankin )
K Manuel Ruiz, Jr.

John A. Buggs, Staff Director
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STATEMENT OF THE UNITED. STATES COMMISSION ON CIVIL RIGHTS ON

“THE FEDERAL CIVIL RIGHTS ENFORCEMENT EFFORT—A REASSESSMENT"

e

More than two years agd this Commjssion issued the
first in o series of reports evaluating the structure and
mechaniams of the Federal civil rights enforcement
effort. We undertook these studies because. while there
was an impressive-atray of Federal civil rights laws,
Exccutive orders, and policies, the promise of equal
justice for all Americans had not approached reality.
We felt that the Federal Governmént was the single
institution in our society posscssing-.the legal author-
ity, the resources, and—potentially, at least—the will

for attacking social and economic injustice on a com- -

prehensive scale.

In that report the Commission identificd weaknessca
in civil rights enforcement which continue to permit
such grlcvous wrongs as segregation in our schools,
discriminatory housing and cmploymcnt dispro-
portionate hardship to minorities in urban develop-
ment and highway construction, and inequitable dis-
" tribution of health services and other Federal benefits.

Today we are releasing a third followup report,
which ‘was submitted last September to the Office of
Management and Budget for its use in reviewing
budget submissions of the Federal agencies. Our basic
conclusions are that the Federal effort is highty inade-
quate; that it has not improved as much as we would
have expected since our last report in November 1971;
and that strong leadership and direction are absolute-
ly necessary to prevent a continuation of the ineffective
enforcement program developed over the last 9 years.
We issue this report in the hope that our findings will
be studied by the President, his agency heads, the Con-
greds, and the American people and that strong reme-
dial action will be promptly undertaken.

Our findings are dismayingly simitar to those in our
carlier reports. The basic finding of our initial report,
issued in October 1970, was that executive branch en-
forcement of civil rights mandates was so inadequate

.o

as to render the laws practically meaningless. Many '

deficiencies ran throughout the overall effort. We

found, for example, that the size of the staff with full- -

time equal opportunity responsibilitics was insufficient.

At the same time, because of their low position in their .

@

organizational hierarehy, civil tights officials  lacked
authority to bring about- change in the substantive
programs conducted by their ‘agencies. Moreover, it
became abundantly clear that agency civil rights en-

forcement efforts typically were dfsjointed and marked
by a lack of comprchcmnvc planning and goals. Agen-

cies failed to search out patterns of bias, preferring’
instead to respond to individual complaints. Even
where noncompliante was plainly substantiated, pro-
tracted negotiations were commonplace and sanctions
were race. Finally, we found a lack of Government—
wide coordination of civil rights efforts. .

This deplorable situation did not develop accidental-
ly. Nor was the Commission’s finding a surprise_to~
those knowledgeabt. about civil rights and the role of
the Federal Government. The enforcement failure was
the Fesult, to a large extent, of placing the responsibili-
ty for ensuring racial and ethnic justice upon a mas-
sive Federal burcaucracy which for years had been an
integral part of a discriminatory system. Not only did
the burcaucrats resist civil rights goals; they often
viewed any meaningful effort to pursue them to be
against their particular program’s sclf-interest.

Many agency officials genuinely believed they would
incur the wrath of powerful members pf Congress or
lobbyists- -and  thereby  jeopardizé® their  other
programs—if they actively attended ta civil rights
concerns. Morcover, since nonenforcement was an
accepted mode of behavior, any official who sought to
enforce civil rights laws with the same zeal applied
to other statutes ran-the risk of being. branded as an
activist, a visionary, or a troublemaker. Regrettably,
there were few countervailing pressures. Minorities still
lacked the economic and political power to influence
or motivate a reticent officialdom.

In spite of these inherent difficulties, we knew that
Government employees respond to direct orders. We
were convinced that if our Presidents and their agency
head and subcabinet level appointees had persisted
if making clear that the civil rights laws were o be
strictly enforced, and had diaciplined those who did
nof follow directives and praised those who did, racial
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and ethnic inequality would not have been as prevalent
as it was in 1970. Leadership- presidential, political;

and administrative—and the development of realistic ~

management processes are the kcyslones to a vig-
orous and effective Federal enforcement effort. Qur
study concluded that this leadership unfortunately was
lacking. Despite certain "halting steps forward and a
few -promising public pronouncements, Presidents
and their appointees seldom assumed their potential
role as directors of the Government's efforts to pro-
tect the rights of minority Americans.

The Commission's two followup reports, igsued in
May and November 1971, found that some agencies
had made some progress in improving their civil rights
structures and mechanisms. Important action had
been taken by such agencies as the Office of Manage-
ment and Budget and the Department of Housing and
Urban Development. But other agencies such as the
Federal Power Commission, the Depariment of the
Interior, and the Law Enforcement Assistance Ad-
ministration of the Department of Justice: had made
almost no headway in developing the tools necessary
to combat discrimination. .

In this, our most recent assessment, we have found

that the inertia of agencies in the area of civil rights, -

has persisted. In no agency did we find enforcement
being accorded the priority and high-level commitment
that is essential if civil righta programs are to become
fully effective. Significant agency actions frequently
are accosnpanied by extensive delays in the issuance
of regulations, in the implementation of regulations,

and, greatest of.all, in the use of sanctions when dis-

crimination is found. Innovative steps occur here and

there, but they are uncoordinated with those of other
ngcncncs For example, the Department of Housing and
Urban Development and the General Services Adminis-
tration have issued regulations implementing their
1971 agreement to assure availability of housing for
lower income families, open without discrimination, in
any area in which a Federal installation is to be locat-
ed. Neither agency, however, has undertaken the re.
sponsibility of devising an overall plan to see that

severy Federal agency assigns a high priority to this

effort.

‘ There is no Governmest-wide plan for civil rights

enforcement. There is not even effective coordination
among agencies with similar .responsibilities in. for
example, the employment area, where the Civil Service
Commission, the Equal Employment Opportunity
Commission, and the Office of Federal Contract Com-

. pliance share enforcement duties. The Equal Employ-

ment Opportunity Coordinating Council, created by
Congress in March 1972 for this precise purpose, had

o £

not addressed any substantive issues in the first six
months of its existence.
There have been some noteworthy actions, and the

-agencies which have instituted new and more effective

compliance procedures should be duly recognized. For
example, the Department of Housing and Urban De-
velopment has issued regulations requiring builders
and developers, prior to the approval of HUD assis-
tance; to demonstrate that they have undertaken posi-
tive actigns to sell or rent tg minorities. The Depart-
ment of Health, Education, and Welfare performs
special studies in the health and social services area,
apart from its normal program of onsite civil rights
reviews. These studies have examined such issues as
language barriers to the delivery of services to non-
English-speaking minorities. The Department of Agri-
culture’s Office of Equal Opportunity has been in-
volved in extensive upgrading of ’u»/enforccmcnt
mechanism. This includes a system whereby the De-
partment’s conslituent agencies are required to set
goals for minority participation in their programs.
The Environmental Protection Agency, although a rela-
tively new agency, has demonstrated enerfy and
creativity in its efforts to enforce the provisions of

Title VI of the Civil Rights Act of 1964 prohibiting

dls(‘nmlnnllon in the distribution of Federal assis-
tance. The - Civil Service Commission, working with

- the language of an Executive order which Congress

now has enacted into law, has begun to enlarge its
equal opportunity staff and change its procedures.

For every step forward, however, numerous cases of
inaction can be cited. The Department of the Interior
has begun to conduct onsite reviews of the State and
local park systems it funds, but it has pot y&t de-
veloped a comprehensive compliance program. It has
not, for example, provided adequate guidance to
these park systems concerning actions prohibited by
Title VI. The Federal Power Commission still refuses

to assume jurisdiction over the employment practices -

of its regulatees, despite a Justice Department opinion
that it has authority to do so. The Interstate Com-
merte Commission has delayed a decisfon on the very
samp point for over 18 months.
i

begun to collect racial and ethnic data. Neither have
they made the necessary effort to use the traditidnal
examination process to detcct discriminatory lending
practices barred by Title VIII of the Civil Rights Act
of 1968. The Office of Federal Contract Compliance
has been downgraded within the Department of Labor
and its effectiveness has commensirately diminished.
The Internal Revenue Service continues to construe in
an unjustifiably narrow manner its duty to keep dis-

1e Federal financial regulatory agencies have not:
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criminatorily operated private schools from receiving
tax-exempt status. Its achool reviews have been per-
functory, and its cooperation with the Department of
Health, Education, and Welfare is almost nonexistent.

A year ago we’'noted some encouraging signs in the
Department of Justice’s coordination of the Title VI
programs of the various Federal agencies. Now the
Department’s activities again have become lethargic.
Evidence of this is the fact that proposed uniform
amendments to agency Title VI regulations have not
been issued more than five years after the need was
recognized by Department officials. '

Even among those agencies where we found improve-
ments, serious problems persist. Some agencies still do
not adequately review the recipients of their assistance.
The Department of Housing and Urban Development,
for example, conducted only 186 reviews of the 12,000
agencies it funded during Fiscal Year 1972. HUD has
yet to set priorities for scheduling reviews. Even when
reviews are conducted, there is reason to believe that
they are often superficial. The Department of Agri-
culture reports that it reviewed more than 24,000 of
its recipients last year. Yet only one instance of non-
compliance was discovered--a remarkable, if.not un-
believable record, considering the extensive discrimi-
nation which pervades federally funded agriculture
programs.

Other agencies continue to utilize low standards. The
Civil Service Commission refuses to validate its tests
according to the standard used by the Equal Employ-
ment Opportunity Commission, the Office of Federal
Contract Compliance, and the Department of Justice
and approved by the Supreme Court of the United
States.

In one of the most important areas of national
life, the provision of equal educational opportunities
for our children, we now find lowered compliance
standards for eiementary and secondary schools and
what appears to be the elimination of the threat of fund
termination which has rendered the Department of
Health, Education, and Welfare's enforcement program
ineffective. :

In the face of this dismaying picture, the Office of
Management and Budget, the one Federal entity with
authority over all agencies, has maintained its interest
but has not accelerated its civil rights efforts in keeping
with the demonstrated need. Execution of OMB’s civil
rights responsibilities is left largely to the discretion
of individual staff members. OMB has not established
a f&"»tilme and adequately staffed civil rights unit with
resporgibility for interagency policymaking and moni-
toring. No one has been charged by the Director of
OMB with the specific duty of holding the staff ac-

"countable for identifying and fulfilling the civil rights
" aspects of their assignments. The total potential of the

budget and ‘management review Pprocess for civy)
rights evaluation thus has not been realized.

This latest Commission study has reinforced the
finding of the three preceding reports that the Govern-
ment’s civil rights program is not adequate or even
clase to it. This matter is of critical importance to the
Nation's well-being, for we are not dealing with ab.
stract rights but with the fundamental rights of all
people—a decent job, an adequate place to live, and a
suitable education. Everyone must have the opportunity
to share fully in the bounty of our society—not as
stepchildren or wards of the Government but as dig-
nified citizens of this, the greatest Nation on carth.

The Federal Government's constitutional and moral
obligations are clear. The long-term stability of this
Nation demands an end to discrimination in its .in-
stitutional forms, as well as in its overt individual
manifestations. Yet large-scale discrimination con-
tinues. ‘

Our faith in the ubility of even our imperfect demo-
cratic society to live up to its commitments when chal-
lenged to do so gives us hope that the future will be
less bleak than are the past and present.

That challenge can only come from the aggressive
leadership by those in government at a)l levels who
have taken a solemn vow to uphold the Constitution.
Historically, the Presidency has been a major focal
point through which the power of the Nation as well as
its conacience have been expressed.

If our hope for lasting peace among the nations of
the world requires a rapprochement with those ngtions
from which we have been estranged, then our hop\c for
domestic tranquility within our diverse populations
requires no less. Presidential leadership has brought
us far along the road toward t?\c_nccompliahmcnt

and
friendship with many of our hitherto implacable
enemies. For this the Nation should be grateful.
Presidential leadership has ~not yet been hrought
equally to bear on the creation of a similar situation
within the Nation. Without the leadership of the Presi-
dent, this job not only becomes infinitely more

of international understanding,’ cooperation

difficult but a steady erosion of the progress toward
equal rights, equal justice. and equal protection under
the Constitution will occur. History suggests that so
long as one man is not free, the freedam of all s in
jeopardy.

The first requirement of any such effort on the part
of the Chief Executive and his appointees is that of an
unequivocal, forceful implementation of all the civil
rights laws now on the books. '
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In the past the Government’s vast resources fre-
* ~*quently have been effectively marshaled to cope with
natural disasters, economic instability, and outbreaks
of crime. Can we afford to do less when dealing with
this country’s greatest malignancy—-racial and ethnic
injustice?

The answer is clearly “no.” But days pass into weeks,
then into months, and finally into years, and Federal
civil rights enforcement proceeds at a snail’s pace. It
lacks creativity, resources, a sense of urgency, a firm-
ness in dealing with violators, and—most importantly
—a sense of commitment. Time is running out on the
dream of our forebears.

While we do not feel that our efforts have thus far
produced significant results, this Commission remains
committed to reviewing periodically the civil rights
enforcement activities of the Federal agencies. We are
aware that there now are a number of new agency
heads and that some steps have been taken in the

ERIC
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- support that commitment. Without that commitment,

six-month period since we completed this review. We *
intend, therefore, to complete another evaluation of
the Government’s efforts in six months.
But our activities in this field cannot begin to meét
the need. Private groups and individuals must become
more involved in monitoring the Federal Government’s
activities. This involvement may well lead, as it has in
the past, to judicial and administrative proceedings .
seeking relief where Federal activities have been -
weak or ineffective. Such involvement most ccrtnmly
leads to a more mformcd citizenry and a more respon- ,
sive bureaucracy. .
Every citizen has -a right to expect that his or her
Gdvernment will rededicate itself to-the principle of
equality and an effective program of enforcement to

this Nation will not keep faith with the clear mandate
of the Constitution.




PREFACE

In October 1970 the Commission published its first
across-the-board evaluation of the Federal Govern-
ment's effort to end discrimination against American
minorities. That report, The Federal Civil Rights
Enforcement Effort, was followed by two reports, the
first in May 1971 and the other in November 1971,
which summarized the civil rights steps taken by the
Government since the original report.

In the course of these studies the Commission
learned a great deal about the problems besetting the
various agencies in their attempts to fulfill thier re-
sponsibilities under the civil rights acts, relevant
Executive orders, and court- decisions. It was, there-
fore, entirely fitting that in February 1972 Reverend
Theodore M. Hesburgh, then Commission Chairmian,
and George P. Shultz, then Director of the Office of
Management and Budget (OMB), agreed that the Com-
mission would provide OMB with a summary of Fed-
eral civil rights activities, highlighting progress and
citing deficiencies in enforcement programs. The
Commission evaluations were to be given to budget
examiners prior to the submission of agency budget
requests in September, so that the examiners would b
fully prepared to ask appropriate questions and malke
recommendations in the course of the budget process.
This action by the Commission was consistent with its
conviction, expressed in-the Enforcement Effort re-
ports, that active OMB leadership in the Federal civil
rights enforcement effort is essential to the success of
that effort.

Pursuant to the agreement with OMB, the Commis-
sion’s Staff Director in September 1972 provided the
OMB Direttor with a report covering the activities of
more than 25 Federal agencies and departments with
significant civil rights responsibilities. In the belief
that its reports should be made public, the Cdmmis-
sion herewith publishes the document sent to OMB.
Minor editing has been performed, but no substantive
changes have been made in the report as delivered to

OMB.

) -

YThis report was prepared in the same manner as
other Commission studies of the Federal enforcement
effort. Detailed questionnaires were mailed to the
agenocies in July, interviews were held with Washing-
ton-based civil rights and program officials in July and -
August, and documents and data supplitd by the
agencies were analyzed. The report covers the activities
of the agencies from October 1971 to July 1972.

All of the agencies dealt with at length in the One
Year Later report were reviewed .in this document,
with one notable exception: the White House. The
réason for the ommission is that the Commission pre-
pared this report to assist OMB in its role as overster
of the Federal budget. Since OMB does not have the
same authority and control over the White House
budget that it has over budgets of the Federal depart-
ments und’ agencies, we did not feel that it would be
useful to review the White House in this report.

Another area not covered is the Governmen
forts to end discrimination based on sex. The
mission’s jurisdiction was expanded to inclu
discrimination in October 1972, one month a
report was completed. Information on sex disc

[N

tion will be an integral part of all subsequent Commis-
sion Enforcement Effort reports. _

The Commission currently is conducting another
review of Federal civil rights programs. A report
based on this information will be published in the
autumm: of 1073. It will include an assessment of the
agencics discussed in this report, as well as o review
of the activities of other agenciessuch as the Small
Business Administration, the Community Relations
Service of- the Department of Justice, and the White
Housé. In addition, that report will be the first of the
Commission's overall reviews of the Federal Govern-
ment’s civil rights activities to ofaluate efforts at the
regional level. The Commission intends to continue
issuing this serics of enforcement reports until it'kds
the Federal efforts totally satisfactory.

\

‘
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OFFICE OF MANAGEMENT

'AND BUDGET (OMB)

I. OVERVIEW

OMB has made progress in institutionalizing its
civil rights program. Semiannual memoranda calling
attention to the prograrh are issued. Additional fea-
tures of the program include Spring Previews and Fall
Director’s Reviews on civil rights issues, the Special
Analysis of Federal Civil Rights Activities, and civil
rights information sessions.

Nonetheless, there are several major weaknesses in
the impiementation of the program. The budget process
and OMB management reviews offer a potential for
civil rights evaluation that has not been fully realized.
OMB has®made minimal use of its legislative review
procedures to foster Federal civil rights enforcement.
And despite N\rcsponsnblhly for regulating Federal
statistics, OMB has not set the requirements necessary
for collection and use of racgial and ethnic data on
participation in Federal programs.

OMB has undertaken many ed hoc and worth.
while activities which have served to increase the in.-
volvement of OMB staff members in its civil rights
cfforts. There are, however, no adequate mechanisms
making OMB staff accountable for carrying out,
or even identifying, the civil rights aspects of their
assignments. Consequently, civil rights activities con-
tinue to be largely discretionary to the staff member
involved. Increased training and guidance of both the
management and budget divistons are necessary before
OMB can make good its intention of seeing that civil
rights considerations permeate all its activities.

OMB has failed to take the magt important step in’
establishing an effective civil’ nghmu\‘progrnm It has
not created a civil rights uni} with adequate authority
for monitoring and giving direction to all its civil
rights activities. —

il.  PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

OMB's fiscal, legislative, and statistical duties endow
it with significant inflzence.i in detyrmlmng the stafling,
structure, and policy devclopment of civil rights pro-
grams in the Federal agencics. Although thefé-is no

4
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specific statute assigning civil rights enforcement re-
sponsibilities to OMB, 'its role in the oversight and
evaluation of Federal activities gives OMB a unique
obligation to monitor the lmplemenlntion of Federal
civil rights laws and policy. Since the fall of 1970,
OMB has continued to delineate its civil rights func-
tions in semiannual memoranda, assigning responsi-

bility for éxc(ciéing these functions to mnnagementi

and budget stafl.

. CIVIL RIGHTS ACTIVITIES
A. Budget Examination

Civil rights enforcement is not an i’lﬂ{lized program
or activity in most agency budgets,® and until 1970
the review of agency budgets placed little emphasis on
assessing this activity. During the past two years,
largely as a resultrof OMB directives ® and the cfforts
of stafl members in theCivil Rights Unit, there has
been a gradual increase in the inclusion of civil rights
issues +in interviewa between the examiners and Fed-
eral agencies, in budget submissions, and in budget
hearings. In addition, some OMB examiners have been
involved in special studies of agency civil rights pro-
grams. Two examples are the current evaluation of
agency Title VI programs ¢ and the recent review of
the Office of Federal Contract Compliance.

Nonetheless, only a small porjion of OMB exgminers
has activély pursued civil rights istues with Lhc agen-

oMb
econofnice) conduet

to halp the
ol Gov-

ol July |,
more  effirient

1970. directs
and
and pro;rwl- evaluation efforta to amiet
efficiancy

' Euecutive Order Ji84}
President bring
ernment, and to plan,
the Prealdent 1n assrssing program objectives,

sbout
condugt,

perlormance. and

Yin the Budget of the United States esch congremslona! appropriation
" i broken d;:wn by activity. such as reasarch, planning, or techoles!
asslstance In rmost agancles civil righta aflornn’ are not fonded by a
separate appropriation and are not listed a8 & asparate activity.

' The most comprehensive was lssued in October 197). It provided
detatled guldelines for the anaivals of agency vivil rights activities. For
the coming lall budget season OMD plens a further memorsndum, which

I8 dchaduled to include & checkllat of items for civil rights review.
It should have beepn issued well in sdvance of sgencY budget submissions
in September /‘

¢ The nu#vw form flocuaed on the esaily quantifiable sapecta ul sgsncy
Title VI progrsms. such a8 numbar nf complainta recelved and number
nl  complanca was  not ndoqmlc {for reviawing

reviews conducted. [t

sgoncy civil pl(lﬁl stryetaro  nor  asseseing tho quelity of complisnca
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cies they examine,® and there are still far too many

instances in which significant problems go unnoticed. .

Despite publicity on OMB’s use of the budget process
for inquiIY into agency civil rights activities, some
agency civil rights officials feel that. OMB has not
been energetic in this regard.® On the whole, when
examiners formulate recommendations ~ for " agency

" manpower “and_funding, they have not adequately

identified agéncy civil right problems which are un-

' resolved af the program level, and top OMB officials-
‘remain uninformed about the extent of discrimination

in Federal programs.

* Obstacles facing ex\aminers,i this regard include
pressures from other’ priorities, lack of encourage-
ment from supervisors, and incomplete understanding
of the particular civil rights enforcement problems

facing their agencies. The most serious problem, by ‘

far, however, is the fact that examiners still consider
procedures for civil rights review ad hoc and dis-
cretionary.? .7 | -

To systematize these procedures, OMB shoul® re-
quire, for the budget examination process, that each

agency review its civil rights jurisdiction, giving close:
attention to the relationship between civil rights en-

forcement and its assistance programs. Each agency
should be required to set long-range goals for civil

_rights enforcement. Examiners should assess the ade-

quacy of agency objectives and make certain that
agencies have instituted effective’ mechanisms for
accomplishing their goals. They should regularly re-
view enforcement programs to see if agencies are ob-
taining the desired results.’

""'At present, examiners are not required to provide
their supervisor or the Civil Rights Unit with a list of
issues they plan to review or with a status report on
their progress.1® OMB contends that such close super-

vvision would be contrary to its present budget exami-

nation procedures and it does not intend to formalize
the process. The result is doubt among OMB staff and,
other Federal officials that OMB is committed to sig-
nificantly strengthening the Federal civil rights en-
forcement effort.

B. Director's Review of Civil Rights.

An in.depth review of selected civil rights issues
occurs in the Fall Director’s Review and Spring Pre-
view.1! The purpose of these reviews is to bring to
the attention of the Président policy issues which have
arisen in the budgetary and management operations of
the executive branch. Matters selected for these re-
views, however, are so remote from the process of
examining agency budgets that OMB staff frequently
regard the reviews as useless in dealing with particular

.
, ¥
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civil rights issues confronting -the agencies.!? The
situation might be_improved if the Civil Rights Unit
xxei"é*required to review with the examiners the un-
resolved issues of specific agencies in order to identify
the most significant Government-wide problems. These
problems then could be brought to the gttention of top
OMB officials. , .

C. Special Analysis of Federal Civil Rights
Activity - ‘ N

In the 1973 Budget, OMB published the first
Special Analysis of \Federal Civil Rights Activities.
Essentislly, the Aftalysis provided data on Federal
expenditures for civil rights enforcement and for as-
sistance pr(')g‘rm? designated specifically for minorities.
One of the Anglysis’ major shortcomings was that.it
did not display data throughout on the need for civil
rights activity and the results achieved.'®

5 Although OMB directives are intended *for all budget examiners. in
the absence of specific accountability an informal system has evolved i;xh
most budget diﬂl’ionl. The - principal civil rights role is given to en
,examiner whose assignment includes review of a major agency ecivil
‘rights oﬁ:e. Whil; in some inst these i pand civ_il rights
interest and involvement within their division, this informal systam often
curtails the civil rights enforcement activities of the otber staff, who
believe that ghe division's responsibilities have been met. OMB should
clarify the role of all examiners and spell out the role of any exam-
provide civil rights guidance and leadership.
¢ Some agency officials have taken note of the exceptional efforts of
particuiar budget examingrs but express tlie opinion that these efforts
wili remain ineffectual unleds tog OMB officals provide further support

iners who are to

to these examiners. For example, OMB bas not firmly supported the nu'.

of goals and timetables as a tool for civil rights * enforcement. It TS
not placed pressure on agencies to conduct complience reviews™ of all
recipients. It has not required the coliec(ion.,of racial and ethnic data.
7 When unresolved civil rights problems’ are identified to top OMB
officials, OMB can request agency heads to eliminate and resolve those
problems. As & final resort, OMB might restrict agency funds or
expenditures. ’
8 The shortcomings of . this system are llustrated by ﬁe Inck of
fe to a m d fssued by OMB!s Civil Rights ~Unit this
The memorandum requeated from examiners a list of top[cl
the forthcoming season. Only five or so Oumini‘n
t, fnd OMB did not follow up on this lsck

resp
past spring.
to bg covered in

responded to the reg

of response.

¢ Examiners .p.o should be required’ to asséss, on a regular basis,
the minority employment patterns of Federal agencies. They
review agency data; evaluate adequacy of agency goals and timetables
for . increasing minority .employment; and, along with Civil Service Com-~
mission officials, ensure that appropriate corrective steps are taken.

10 & closer liaison with the Civil Rights Unit is maintained in the
execution of special projects, such as tha Title VI survey. This liaison
has been in stimulating the of agency civil rights
activity. . o

11 These are formal reviews in which OMB staff presents papers on
critical fssues for consideration by ths senior decisionmaking ataff, The
Director’s Review part of the budget examination Pprocess.
The Spring Preview occurs in conjunction with identification of signlfi-
cant fssues in the upcoming budget season. !

3

successful review

occurs &%

13 Within a given agency the magnitude of some issues—such as
inadeq pli review hant or insuficient minority-directed
publicity i benefit

prog may not seem significant enough
to bring to the sttention of OMB officials. .

13 For example,” altbough the Special - Analysis provides data on the
amount of money* allotted for minority higher education assistance, there
bas been no calculation of tha need for such assistance, and thus the
sufficiency of Federal efforts cannot be evalusted. To illustrata further,
the Special Analysis provides, data on -the her of pH
conducted and the complaiots

reviews number of private employment

should -

£
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D. Circular A-11

Circular A-11, which outlines the procedure for sub-
mitting agency budgets, has been revised to include a
request that civil rights enforcement and minority
assistance programs submit narrative, budgetary, and
beneficiary data for the next Specwl Analysts of Federal
Civil Rights Activities. This is an improverent over

the bulletin issued in December 1971, which called for

data for the first civil rights Special Analysis, in that
it asks agency officials to submit indicators of achieve-
ment '* and data on the number of beneficiaries by
race and ethnic origin.

However, the request makes beneficiary data op-
tional and thus will not necessarily motivate Federal
agencies to collect it. Further, OMB staff members
believe that the quality of the data may prove to be
questionable, and they anticipate that OMB may not
be able to invest adequate time to thoroughly review
each data source.

OMB has not used Circular A-11 to increase the
civil rights data available for the budget examination
process. Since the recent revision is limited to a re-
quest for data which will be used in the Special Ana-
lysis, the data will not be submitted to OMB until after
the budget hearings.’® The Circular has not been

- amended to require that program plans sybmitted in an

ERI

agency’s budget include data on the race and ethnic
origin of expected program participants. Nor has it
been amended to reqiire that narrative descriptions of
agency programs contain statements concerning the
effect of the programs on mrinorities.!

'E. Racial and Ethnic Data )

As previously noted, Circular A-11 limits the
request for minority beneficiary data to civil rights
enforcement and minority assistance programs.!’ As
a result of the recommendatlons of its task force
on racial and ethnic dma,’8 OMB has recently re-
quested agencies to submit data on the racial and
ethnic origin of potential beneficiaries, applicants,
beneficiaries, and persons negatively affected by Fed-
eral programs. If available, these data might be used
g\n the budget review process. OMB officials feel, how-
ever, that such data ‘are not gegerally collected by Fed-
. eral agencies and that this request will serve primarily
as the basis for further study for 1mprovmg collection
of racial and ethnic data. So far, ‘OMB is ‘planning a
one-time request for these data. Thus, the analysis of
racial and ethnic program data will not yet be routinely
incorporgted into the budget review process.

OMB also has studied the possibility of revising the
specifications for racial and ethnic categories used
in’ Federal statistics. In February 1972 it solicited

Aruitoxt provided by Eic:
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comments from Federal agencies and minority group
organizations concerning proposed revisions in Circu-
lar A-46.1° The categories currently used by Federal

- agencies, as well as desired categories, were so diverse

that OMB believed it impossible to reach a consensus:2°
OMB has taken no further action. .

" OMB continues to provide inadequate guidelines
for the collection of racial and ethnic data, and the
opportunity for uniformity is thus reduced.?! Under
the Federal Reports Act of 1942, OMB is responsible
for exammmg the informational needs of Federal
agencies and coordinating information-collection ser-
vices, Further, the Budget and Accountlng Procedures
Act of 1950 requires OMB to “develop programs
and issue regulations and orders for the improved
gathering, compiling, analyzing, publishing and dis-
seminating of statistical information for any purpose

by . . . (Federal agencies).” In light of the great need

for racial and ethnic statistics on beneficiaries of
Federal programs and the significant inconsistencies
and deficiencies in the small amount of data collected,
OMB should impose requirements upon Federal agen-
cies for improved and uniform racial and ethmic data

‘collection and use.

Although OMB’s task force on racial and ethnic
data was estabhshed well over a year ago, OMB has
not yet made any requirement upon Federal agencies

It does not provide information. on tha total number of
contracts held or the b It providea no
data on the outcomes of the complilncl reviaws or complaint , investf-

investigated.

of plai T tved

“ln Circular A-11, OMB provides two axamples ol such indicators:
changa in baneficiary composition and elublhhment of outraach facilities
in arcas of minorily concentration.

15 OMB notes that final dacisi i of
sre not mada until after agency budgat haarings. Accurata data on tha
funding of civil rights or any -o‘ther agency programs are not availabla
until those decisions are made.

18 The primary purposa of Circular A-11 is to sat forth tha raqulre.
ments for the budgetary and narrative stataments with ragard to programa
schaduled for the coming fiscal year. Nonethaless, A-11 does not fncluda
% requiremcnt that for each program outlined for tha next fiscal year
the agency state: (a) tha effect of tha program upon minority bana-
ficlaries; (b) that a maximum effort will be mada to reach minority
beneficiaries; and (c) that plans heva bean made to remedy any dafi-
ciencies in the program dalivary system.

7 Circular A-11 does not require tha submission of minority group
daw for Federal i P in 1

1% This task force was established in mid-1971 to consldar tha maans
of improving tha collection and use of racial and athnfc data by
Fedaral agancies and to study tha feasibility of an OMB requiramant
for such data collection.

'* Exhibit K to Circular A-46 sets standards for the Fadaral collection

of minority group statistics. v X
30 In  additi to idering the value of such data to Federal
agencies befora standardizing data collection, OMB is also assassing

the costs to Federal agencies of revising existing data collection systams.
In some cases, tha cost of revising categories to maat. tlu minimum

needs for civil rights enf agd p imini PP 1
to OMB to ba prohibitive. .
2t This is particularly ! b many Fadaral agenciea ara

fncreasing the collection and use of racial and ethnle data. Onca thair
data collection systems have bacome final, it will ba mora difficult to

correct d¥viations from a Faderal standard.
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for data collection or improvement of existing data
systems. Task force efforts have concentrated upon
precision and reliability, losing sight of the fact that
racial and ethnic data in many instances is needed
primarily o highlight gross inequities. In short,
OMB has allowed technical difficulties that are com-
paratively minor to overshadow thcvz agencies’ need to
know the race and ethnic origin of their beneficiaries.

F. The Performance Management System
(PMS)

The Performance Management System was developed
by OMB in 1971 to improve Federal management pro-
cesses. Under the system, performance goals are set and
results are measured quarterly and compared with
actual resources used.

To date, the Performance Management System has
been extended to only one agency with major civil
rights enforcement responsibilities, the Equal Em-
ployment Opportunity Commission (EEOC) ; only one
subagency with primary responsibility for serving mi-
norities, the Office of Minority Business Enterprise
(OMBE) ; and only one Federal assistance program
which serves a large number of minority beneficiaries,
the Food and Nutrition Service (FNS) of the Depart-
ment of Agriculture (USDA) .22 There are no definite
plans for expanding the system.*?

Civil rights input into the implementation of PMS
has been inadequate. For example, when PMS was
initiated for the Food and Nutrition Service, USDA
equal opportunity staff was not included in the initial
meetings between FNS and OMB. As a result, per-
formance goals give only minimal attention to minor-
ity beneficiaries.?*

Since the system is still in the definitional stages for
OMBE, EEOC, and FNS, it is too early to comment
upon its efficacy. In fact, PMS implementation has
been so slow that it is not reasonable to expect that
the system will cover more than a few more programs
in the next several years. It is no longer realistic,
therefore, to believe that PMS can be relied upon to
promote awareness of the civil rights responsibilities
of program managers® throughout the Federal
Government.

Despite this shortcoming, we know of no other
steps by OMB to require, or even encourage, pro-
gram managers to set goals and timetables for improv-
ing service to minority beneficiaries. In fact, OMB has
not yet taken the initial step of publicly endorsing
the use, of goals and timetables to promote equitable
distribution of program benefits.

G. Legislative Review

OMB’s legislative responsibilities 2° afford it a

unique opportunity for seeing that agency legislative

programs—and all other legislation it must clear—
give adequate consideration to their effect upon mi-
norities.2? Procedures fo legislative clearance are -
outlined in Circular A-19. In July 1971, OMB
attached to this Circular a transmittal memorandum
which contained a provision for reviewing civil rights
implications of proposed legislation.2®

The effect of this memorandum on the legislative
clearance process has been minimal. OMB has not
prodded agencies for comment on the effect of pro-
posed legislation upon minorities. OMB staff members

copld not recall any examples in which civil rights

considerations were included in the review of sub-
stantive legislation.

In July 1972, OMB issued a revised Circular A-19,
specifically directing agencies to consider certain
civil rights laws in reviewing proposed legislation.®®
OMB has made no provision, however, to monitor the
implementation of this Circular. Moreover, there is no
requirement that agencies proposing legislation cover
civil rights considerations in the justification for the
proposed legislation. Neither does OMB place such

22 This , system has also been established for 18 agencies with nat:
cotics pr’ngrnml and for scveral ogeneles involved in crime reduction,

23 OMB is comsidering wider uae of the system in the areas of equal
employment opportunity and minority business enterprise, but this will
depend upon available resourcey , in  Fiscal Year 1973 Only four OMB
staffi members are assigned full-time to the development and operation
of PMS.

24 The first stages of PMS involve a statement of program goals and
objectives and the identification of measurements to be used in assessing
program performance. .

26 }n March 1971 Director George P. Shultz instructed that PMS be
used to ecnsure that the achievement of civil rights goals was cloarly
included among the pcr(urmnnc:’:’ responsibilities u! program  managers.
At that time, OMB anticipated that the system would be invoked for
all Federal oasistance programs. A few months later, staff members
realized that this was too ambitious. They conlllnucd to believe, however,
that the system might be applied in the near future to about 15 programs
with significant impaet on minorities. L

26 OMB clears ogency legislative programs before they are submitted
1o Congresa. These programs are submitted to OMB concomitantly with
agency budget submissions. They include, for example, provisions for
new Aassistance Pprograms, statutory changes in eligibility requiroments,
or rtevisions in methods of distributing benefits. OMB alao clreulates,
for agency comment, proposed legislation and enrolled bills, i.c., bills or
resolutiona passed by both Houses of Congress and presented to the
President for action.

27 When a program does not prodide cquitable benefits to minorities,
this may be the fault of the legislation creating the program. For
example, the Veterans Administration ecannot take cerjain compsnsatory
actions in the face of patterns of diseriminatosy’ mortgage, lending.
VA's dircet loan program was ereated to provide housing logns to *
veterans in rural arcas where private funding ia unavailable, The leglisla:
tion does not, however, permjt direct loans to minorities in the inner:
city, where funding may be equally unavailable.

I8 The transmittal instrueted
whether the legislation ( earries  out existing  eivil rights  law and s
consistent  with the Adghinistration’s civil tights policies and dirsctives.

29 These Include Title VI of the Civil Righta Act of 1964, Titles
VIl and 1X of the Civil Rights Act of 1968, and Exccutive Ordens
11216, 11478, and 11512,

memorandum agencies  to  determine




(a0l

E

. nority citizens,

RIC

e

a requirement upon its review. Finally, the Circular

requires:Bnly a consideration of compatibility with
existing laws, Executive orders, and policy. Agencies
are not mandated to ¢lculate the effect of proposed
legislation upon minorities nor demonstrate that its
provisions are in the interests of minorities.

‘H. Coordihation» of Federally Assisted

Programs

The Organization and Management Systems (OMS)
Division oversees the evaluation, review, and co-
ordination of federally assisted programs and projects,
A transmittal memorandum to Circular A-95, which
guides Federal agencies in cooperating with State
and local governments with regard to federally assisted
Programs, was issued in March 1972 and provides for
consideration of civil rights implications in reviews of
applications for Federal assistance. .

Essentially, however, these provisions are optidnal.

Circular A-95 does not outline any specific criteria .

for the review of applications and does not make the
inclusion of civil rights considerations mandatory. The
Circular does not require that the clearinghouses 3¢
adequately circulate submitted applications to civil
rights organizations which might have a direct inter-
est in the outcome.

OMS also is engaged in the development of an
application form that will be uniform for all Federal
assistance. It has not determined whether the applica-
tion will require a statement about the impact of the
proposed project upon minorities.

1. Field Coordination

OMB’s oversight of the Federal Executive Boards
(FEBs) 3 and the Federal Regional Councils
(FRCs) %2 creates a channel for conveying Federal
civil rights policies directly to agency field offices and
improving service to minorities. OMB sets the themes
for FEB activity,23 Althgitgh OMB has chosen topics
relating to minority busjness enterprise and internal
equal employment opportunity, it has selected no
themes having to do with the delivery of Federal as.
sistance to minorities.

The OMB staff members work with the Regional’

Councils to develop agendas. With OMB encourage-
ment, individual Councils have been lending support
to minority businesses and banks and have been
secking to improve equal employment opportunities
in Federal service. Despite their mandate to assess
the total impact of Federal gctivity in their regions,
the Councils have not made a concerted effort to mea-
sure and improve delivery of Federal benefits to mi-

"
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While some of the Councils have promoted programs
which focus on the special needs of American Indians
and/or persons of Spanish speaking background,
they have not evaluated these activities and thus have
not provided the basis for structural changes in the
program delivery system.

J. OMB Minority Employment

In late 1970, OMB indicated that it would vigorous.
ly improve its hiring practices. Minority professionals
went from 11 to 38. Since October 1971, OMB has in.
creased the number of minorities in supergrade posi-
tions from three to seven,3 Nevertheless, the result in
the last ten months has not been of such magnitude as
to set an example for other Federal agencies. None of its
assistant directorships has been filled with a minority
person, aithough vacancies have occurred, and OMB
has increased the number of minority professionals by
only six.® Further, of the 655 total employees of
OMB, only six are of Spanish speaking background
and only one is American Indian.

Until OMB becomes a model equal opportunity
employer, it will be unable to convey a serious com-
mitment to its own staff and other Federal agencies.
Until that time, too, OMB civil rights efforts will suffer
from a lack of staff with the type of sensitivity that
comes from directly experiencing discrimination.

30 OMB Circalar A-95 provides an opportunlty fer State stid local
governments to commenl upon certain proposed [ederally asslated projects
through the mechanism of Stste, metropolltan, or regional clearinghonses.
These clearinghouses are generally comprehensive planning agencies. They
examine proposed projects In relation to planned areawide growth and
development and circulate ificatt of the proposed projects to juris.
dictions and  sgencies which might be * eflectid by the prn!oc!.

*' FEBs are gusociations of top Federal axacutives in each of 2§
citica. They wera estabiished in the early 1960's to conduct activities
which create a positive imaga of the Fedaral bureaucracy.

33 Regional C ila aro posed fonel heads of the [ollowling
departments and agoncles: Labor; Health, Educstion, and Wellare: Housing
and Utrban Development; Transportetion: Office of Eccwomio Opportunity;
Environmental Protection Agency; and the Law Enforcement Assistance
Administration. As outllned in Executive Order 11647, lasued in Feb.
ruery 1972, the Councils are designed 1o coordinate agency aotion at

tho reglona! level and 10 eliminate duplication ¢! Federal effort.

%8 A recent theme has been environment. The FEBs have beeX
promoting action to ensure that Federsl facilitiea are not contributing to
pollution. - *

% For example, there has been no concerted activity to promote
an jnierest in enauring thet Fedaral agency regulations and procedures
do not discriminate agiinst minority ' benefcieries and potontial bene.
ficlarles. Thete has been no emphssis on auch activities as providing
informatlon on program benefits in the | pok by pe lal
beneficiaries, omploylng bilingual-bicultural service workers, using photo;
graphs and pictures clearly indicating the avallability of program banefits '
to ail racisl and ethnic- groups, or locating, offices for program dq'l!vory
in areas accesalble to minority neighborhoods.

S OMB has 75 asupargrade positiona. Three ara filled by blacks,
1wo by persons of Spanish spesking background, and two by Asien
Americans. All of thess are malo.

"8 OMB has 434 employeas in grades 9 through 18. Of thase, only
43 are minotities. Although OMB, has 179 amployees in grades 13
through °8, only }2 are minofities. :

4

4
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IV. ORGANIZATION AND STAFFING

Central to OMB’s civil rights effort is the commit-
ment that all examiners and management staff will
exercise ‘civil rights responsibilities in the course of
their regular assignments. Every staff member in
OMB thus becomes a part of OMB’s civil rights pro-
gram. In many instances, however, this function is
left to the discretion of staff members. Unless specific
assignments are made, the staff frequently attaches
low priority tocivil rights enforcement problems.

K. Program Leadership

The Deputy Director of OMB recently has been
assigned the responsibility for monitoring and coordi-
nating the overall OMB civil rights efforts. OMB recog-
nized that effective implementation of civil rights
policy requires the attention and interest of high-level
officials. The Deputy Director, However, is pressed by
many other duties and lacks the time for adequate
supervision of civil rights activity. His role is limited,
therefore, to top-level activities,?” and OMB’s civil
rights effort continues to suffer frorh lack of full-
time leadership. ‘

B. The Civil Rights Unit

The two staff members in the Civil Rights Unit
within the General Government Programs Division
(GGPD) continue to be the core of the OMB civil
rights effort. They provide civil rights leadership in the
budget examination process ** and share their civil
rights” expertise with the management divisions.®®
They serve as staff to the civil Trights committee of the
Domestic Council, have participated in the activities
of the Equal Employment Opportunity Coordinating
Council,*® and have engaged in a number of ad hoc,
activities.*! Their largest single task, consuming
about 30 percent of their time, continues to be budget
examination of particular civil rights agencies.!®
Despite the dedicated efforts of these two staff mem-
bers, the Unit remains grossly understaffed and over-

worked.*? .

The two staff members are responsible to the GGPD
Chief and his Deputy, both of whom devote most of
their time to matters unrelated to civil rights. The
GGPD Chief does not report directly to the Deputy
Director of OMB, and the coordinative efforts of the
Civil Rights Unit thus are distant from the formulation
of OMB civil rights policy.

C. Program Coordination Division (PCD)

Two PCD staff meinbers continue to have full-time
civil rights responsibilities. They participate in OMB
civil rights initiatives and work cloSely with the civil

Rights -Unit. They follow up on civil rights issues
identified in the field and serve as staff to the Domestic
Council. They also serve as a staff on special civil
rights problems to the Deputy Director. PCD is not
generally responsible for providing oversight to the
civil rights activities of the management divisions,
although there are still many management functions
for which the civil rights components have not yet been
identified.*

D. Training

During the spring of 1972, three civil rights infor-
mation sessions were. held to familiarize OMB staff
members with important Federal civil rights problems
and to further their understanding of enforcement
issues.i® Attendance at these sessions was option;al,'
although top OMB officials strongly encouraged each
division to send a representative.® These formal
sessions were supplemented by individual guidance
provided by the Civil Rights Unit to keep examiners
informed of civil rights issues relating to theff agencies.

On the whole, training has been insufficient. Only
35 to 40 examiners attended each civil rights session,
and informal guidance has been provided during the

37 OMB should consider establishing @ civil rights _unit In the Dirsetor's
Office with o full.time chief with suffigiont  suthority to monitor and
provide guidence to both management and budget divisions,

3 1, sddition to helpidg examiners identify sgoney clvil rights issues,
the Unit briefs new examiners, assists examiners with program analysis.
and attends budget hearings.

8% They hsve porticipated In the civll rights development and spplica-
tion of the Perlormance Managoment System. the revision of OMB
circulars, snd s review of Federsl statistics, They have coilaborated
in reyiews with the Program Coordinstion Dlvision and sro responsible
for clesring sll forms with civil rights aspects.

“0 The Civil Rights Unit, the civit rights staff of the Progrem Co-
ordinstion Division, and the Deputy Direetor of OMB have participated
in the Council's activities, with OMB serving temporarily in ths leador-
ship role. The Councii nevertheless hss remained (neflective in its mission
to coordinste agency efforts to end employment discrimination. 1t has
held only two meotings since its establishment In March 1972—both
concerned largely with Council procedures snd administrstion.

) They have sssisted in the development and promotion of activities
of the Cabinet Committee on Opportunities for Spanish Speaking People.
They have provided input into the speochos of the President and top
oMg officials.

1 OMB
and insight to memhers of the Civil Rights Unil. It limits. however,
the thine spent in coordinating the OMB civil rights effort and dotracts
from the image necesssry for civil rights oversight in the budgot process.

1AOMB s currently incressing  OMB's cledl
rights resources.

14 For example, the Organization snd Management

argues that tils  ossignment  provides invaluable oxperience

giving consideration to

Systems Division,
which reviews the efficiency of Federal organizations, has not yet con-
ductéd s much needed #t¥dy on the cllectivoncsa ol agency civil rights
urvm}ﬁrﬂ( This report and prior Commission reports on Federal civil
rights enlorcement furnish a rationale for conducting such a study with
regsrd Ao particular  Federal agencies. The Exocutive Devclopmont and
Labor Helatlons Division Is responsible for oversight of Federal employee
training opportunities but has not yet assessed the: sdequscy of tralning
for agency civil righte officials.

46 The seminars were sddressed by representatives of the Civil Service
Commission: the Office for Civil Rights st the Departmont ol Healh.
flighta.

4% 1n additioy to lssuing the mnn‘nnrln(h announcing theso sessions,

Education, snd Wilhrc: and the Conunission on  Civil

some top officials attended the information sesslons. Most division chlels

and associate directors. however, did not.




. Ppast year to more than 55 examiners.*” Training has
been more extensive in examination divisifns
than in the management divisions, and many man
ment staff- undertakings s .
civil rights background,?
* There are many aréas not covered by OMB training,
For example, many examiners are uninformed about
recent and pending civil rights lawsuits in their areas—
information _that could be important in stimulating

.administrative reforms, OMB staff members receive
little information from minority and civil rights organ-
izations regarding deficiencies in program delivery and
civil. rights enforcement. While staff members from
the Civil Rights Unit and a few examiners have sought
dontact with such groups, OMB has not provided
agencywide encouragement.*® The Civil Rights Unit,

N
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circulated material such as this Commission’s
tudies to appropriate examiners, but there is no sys-
tem for providing outside information to examiners

and ‘'other OMB staff mentbers on a re basis\

4T'Some of this guidence has been extensive, invol closs ¢popera.
tion hetween the examiner end the Civil Rights Unit. This was true in
the) cess of drefting revisions of Executive Order 11512, concerning GSA
redponsibilities in the relocetion of Federel agencics. Beceuss of the
dJZnnd- on the Civil Rights Unit, soms of the contect bas besn per-
fnctory, involving little of no followup.

¢* For exempls, such tralning is essential for etetistical policy ataff
in determining whether a proposed stetistical form has civil rights impli-
cations and hence shouid pe reviewsd by the Civil Rights Unit, Staff
members iovolved in the development of the Performence Manegement
System nced to bs eble to determine for which minority groups separate
messurements of program delivery shouid he mede and what deficiencies
are likely to occur.

“ Sgme when q d ahout this. said thet eny comtact
with such groups would he highly insppropriate.

o
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CIVIL SERVICE
COMMISSION (CSC)

. OVERVIEW.

The 1972 Equal Employment Opportunity Act

prompted the Civil ‘Service Commission to be more
affirmative in its dealings with Federal agencies con-
cerning equal employment opportunity (EEO). Con-

tinuing significant disparities between minorities and

nenminorities in meaningful Federal employment
make clear the need for a new and assertive approach
by csc to . eliminate systemic discrimination in the
Federal service..

~€SC’s adoption of an appréach more regulatory than
consultative—indicated by the approval of, and not
just a review of, EEO plans—is a step in the right di-
rection. Tightening requirements for EEO plans and
complaint investigation procedures is noteworthy, al-
though improvement still is necessary in both areas.

Of major importance to the success of the EEO pro-
gram are three steps: (1) that all agencies and installa-
tions adopt goals and timetables, or supply a written
explanation giving significant reasons for not doing
so; (2) that CSC require that action commitments in
EEO plans be made specific so that they can be
evaluated and so that progress in meeting the com-
mitments can be measured; and (3} that CSC adopt a
test-validation procedure similar to that used by the
Equal Employment,Opportunity Commission (EEOC)
and sanctioned by the Supreme Court.

CSC, commendably, has more than doubled its staff
carrying EEO responsibilities. It is likely, however,
that additional staff will be necessary, especially in
regional offices, CSC, therefore, will need to reevaluate
its staffing level before the end of the fiscal year.

CSC now clearly has the power to structure and
monitor agency programs and is developig the-tools,
including a sophisticated data retrieval aystem, for
doing so. Results, in terms of increased minority em-
ployment in professional and policy-making posi-
tions, should be noticeable in the next year. I such
proves not to be the case, a review of the reasons
should be undertaken promptly and seriajs, considera-
tion should be given to removing the aﬁz‘dernl equal

vice Commission and placing that responsibiiity in an
independent agency such as EEOC.

¢

. MINORIYY FEDERAL EMPLOYMENT

The Civil Service Commission reports® that the

¢

number of better-paying jobs held by minority group
Americans is continuing to increase.? Minority repre-
sentation at all but the lowest grades (1—4) of the Gen- -

eral Schedule (GS) increased between November
1970 and November 1971. These increases brought

minority representation under the General Schedule

and similar pay plans to 15.2 percent—up from 14.7
percent in November 1970. Minorities accounted

for one-third of the net increase in General Schedule .

and similar employment. In a two-year period ending
in November 1971, there was a 0.5 percent increase
in minority employment at the grade levels 1415 and
16—18. Similar increases have occurred at other profes-
sional'grade levels.

These data show modest improvement in employ-
ment practices of Federal departments and agercies.
Nevertheless, the overall picture is still one ?f :pro-
nounced disparate treatment. The median grade yhder
the General Schedulg for minorities is 5, whilg far hon-
minorities it is 8.7. Forty-one percent of the rﬁiﬂprity
General Schedule work force is at gmdebnpl—4,
while the percentage of nonminority workers at those
levels is almost one—half that percentage %22:2)_3

At the other end of the scale, by contrast, there
are continuing signs of significant underutilization of
minority potential.” Minorities at the highest palicy
levels (GS 16-18) remain below 3 percent.* Many

T All date cited are taken from & CSC publication, Minority “Croup
Employment in the Federsl Government, Nov. 30, 1971, ;

o Minorities raprasent 19.5 percent of tha Federsl Goversment’s cfvilln
workgorce.. The percentage of minority workers roes from 18.8 pateent
in November 1967 to 19.5 percent in November 1971, During the patigd

Novengber 1970.71, minority smployment {n the JFederal GCovernmant 8-
creaged by 2,283, or 0.5 percent. In this sams period. totai Foderal smploy,

m-nll Increassd by 2,266, or 0.1 parcent. The great bulk of the loss of -

Federal smployment was in the Postal Fisld Service.

S While 28.4 percent of tbs Wage System Jobs are held by minorities, “'

only 15.2 percent of the more lucrative Ceneral Schedule positions ats
held by minorities.

employment opportunity program from the Civil Ser-

¢ Less than ¢ parcent of jhe GB8.15 positions are flled by minoritiss. \2
@ .

b
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agencies, including CSC, have no minorities in such
positions.? ’

liil. CIVIL RIGHTS RESPONSIBILITY

The Civil Service Commission has major responsi-
bility for administering the Fedéral Government’s
merit system of public employment.® CSC also has been
directed by statute and Executive orders to ensure
that all persons—regardless of race, sex, religion,
and national origin—have equal access to employment
opportunities in the Government, .

To fulfill either duty, CSC must integrate equal
employment opportunity into the fabric of the Govern-
ment’s present pcrsonne| management system. It must

" do so by providing the necessary leadership and as-
sistance to all Federal agencies. This means that EEO
~must be viewed as good personnel management, and
- Bot as a program with purposes diametrically opposed
to the merit system,

Until this year, CSC did not play a forceful role in
shaping EEO programs in Federal agencies. In the
past, it issued guidelines for affirmative action plans
but did not review these agency plans for formal
approval or rejection, Thus, the agency plans were
weak, full of generalities, and contained no statistjcal
information for determining progress in hiring or

* promotihg minorities. In some agencies there was,
year after year, no improvement, CSC offered advice
but took no remedial steps. One reason for CSC's lack
of assertiveness was its contention that it lacked au-
thority to fill anything more than a consultative role.

CSC maintains that the 1972 Equal-Employment Op-
portunity Act provides the legislative base for broaden-
ing its leddership role and enforcement authority in
EEO matters. Section 717 prohibits discrimination on
the basis of race, color, religion, sex, or national ori{;in
in Federal employment and gives CSC the authority to
enforce provisions of the act. Back pay is ‘specifically
established as a remedial action. An aggrieved em-
ployee or applicant for employment is authorized, upon
certain conditions, to file suit in Federal court to re-
dress a complaint.

The act authorizes CSC to issue supplementary
rules, regulations, orders, and instructions. It makes
CSC responsible for annual reviewnd approval of
national and regional equal employment opportunity
plans,” which are to be filed by each agency, and for
review and evaluation of the operation of agency EEO
plans. Each agency is to file a report of progress in
this area with CSC, and CSC is to publish the reports
at least e2miannually. The act specifies that the agency
plans shall consist,’at a minimum, of (1) provisions
for a training and education program designed to offer

Q
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employees maximum opportunity to advance, and (2)
a description of the extent, in terms of both quantity
and quality, of the Yesources the agency proposes to
devote to its EEO program.

The new law clearly strengthens the position of CSC
in terms of its relationship to other Federal Depart-
ments and Agencies. However, what it provides, with
few exceptions, is nothing but an affirmation of powers
CSC already possessed under the previous Executive
orders ®—powers which CSC heretofore chose to exer-
cise in a limited manner. In any event, there can be no
doubt that CSC is fully empowered to direct agency
activities to end systemic discrimination and thereby
signficantly increase the number of minorities, in pro-
fessional and policy-making positions.

IV.  AFFIRMATIVE ACTION PLAN
REQUIREMENTS o

The Commission recently issued guidelines to heads
of agencies, setting out standards for the development
of Fiscal Year 1973 equal employment opportunity
plans.® These guidelines require agencies to include
in their affirmative action plans: general program ad-
ministration, EEO counseling, eomplaint processing,
EEO training, and development of standards for EEO
personnel. The guidelines also discuss the use of goals
and timetables, the development of actiont” commit-
ments and meaningful target dates, the conduct of

Bosrd, Fedaral
Fodoral Trada
Securities  snd Exchange
Federsl Home
418 (S 1618
in the Depart.
Atomic Energy Commie-

8 None of the Regulstory Agoncies (Civil Acronsuties

Communications Commiasion, Federsl Power Commission,

interstata Commerce (ommiasion,
Commission, Federl Corporstion, and
Bank Board) their
Leas than 1 percent of the 982 such paoaitions
ment of Defonse are held by minorities. The
elon and the National Acronautics and Ypace Adminiatration eath have
one minarity person st the CS 16 10 level, out of 640 such positions.
C3C. which had one minarity smong ita 53 GS 1618 goaltions fa 1971,
presently has none.
reglonal director Thero are no Spanisth surhamod persons at these grade
Dapartmenta of Agriculture,

Adminlstration.

Commiasion,
Deponit  lnasurance

Loan have sny minorities ,among

positiona

It continuss to have no minority bureau chlef or

levels in such important agoncies an the

Commerco, and Troasury. and the Cenorsl Services
Betwaen them, those sgencies havo 1.046 auch joba.

‘ ®*Such s merit avstom is purported to be based on sound prineiples of
fair opportunity Is provided for

individuals to competo in & procoss whers ability te do the job s the

{airness snd nondiscrimination; o, a

determinant in aslection, rather than nonrelevant [actors. More Important,
CSC contends that selecting s person for a job under the merit syatemn
means selecting from among the best qualified, rather than aimply selecting

one with the abllity and quallications to perform the job. Thore i,
however, s auhstantial question s to whether the pressent system qf
Federsl omployment haa operated, in  fact, on the ‘*‘merht principle’’

insofar ae minority concorned. The overt dlscriminatlion

practiced in tha Fud.r.l‘ civil aertice up through the middle of thie

persons  are

century. plus the extremely amall number of minorities In pollcy posl.
tions deaplte thair avallability In the Jjob market, are evidence that
s aystem of proforence has been utilized for the majority group.

T Previously. CSC did not formally approve or rejoet plans, and no
roglonal plans wero required.

" Actlone CSC has recently taken -such as changing the r.qulr_cmcnl- for
affrmetive action plans and developing procedures under which It can
®ssume responslbllity for s grievance filed with gn agency—are congruent
with the authority CSC had under Executive Order 11470,

* Bulletin No. 713.25, which amends Bullotin No. 713-12.
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internal evaluati(;n the development of affirmative re-
cruitment activities, and the submission of annunl
progress reports to the Commission.

Although these guidelines represent an improve-
‘ment over previous guidglines, they have numerous

'shortcommgs Specifically, there is a lack of con-

cretex‘;ﬁs in the sections on goals and tlmeuxblc}/up
ward moblllty training, action commitments and"tar-
get dates, and internal agency evaluation.
A. Use of Goals and Timetables

The GSC affirmative action guidelines {cproduce
much of the language in Chairman Hampton's May 11,
1971, memorandum on goals and timetables.!® As
we noted in The Federal Civil Rights Enforcement
Effort—One Year Later, CSC's approach to the use of
this important concept was somewhat wanting. CSC
did not fully endorse the use of goals and timetables.
CSC reports that 16 government agencies, employing
49 percent of the Federal work force, used goals and\
timetables for Fiscal Year 1972. CSC does not say
whether the goals were met or whether good-faith ef-
forts were established to meet them. In fact, no stand-
ards have been set by GSC for evaluating good-faith
efforts. In vibw of past and present underutilization
of minorities and women, it is unrealistic to expect
improvement without requmng agencies to adopt im-
mediately this important manngement mechanism.

structions, and the time set for completion of the activ-
ity was equally vague.

CSC lns}ructlons on development of action commit-
ments are vgzue; in fact, no more explicit than those
provided in”1967.11 Although the CSC instructions
require agencies not to submit vague generalities. in
describing actions to be undertaken, the instructions
provnde no expllcn information or examples outlining.
what CSCéxpects. For instance, an agency might
state that one of its goals is to develop a written upward
“mebility plan for traming employees on an organiza-
tionwide basis. In addition, the agency might set forth
the . goal-related objectives of upgrading clerical,
tgchnic'ul, and professional skills, and providing special
training, coaching, and work experience as needed.
The agency might also designate the person responsible
for seeing that goals and objectives are accomplished
as a personnel manager. Finally, it might set time
frames for completion of thesc activities as
“continuous.”
~{ can be seen that the total lack of specifics in each
of the aforementioned procedures would prevent any
evaluator from accurately measuring the agency’s pro-
gress or the program's effectiveness. Contrast’ those
procedures with this example of an action commitment

_sthat would reflect progress as well as program eflective-
688 A8 v d

Goals and timetables are the heart of an affirmative -

action plan for remedying ugderutilization of minori-
ties and women. Goals and timetables are an agency’s
best estimate of the results it expects to be able to
achieve through an affirmative ,action program de-
signed. to end systemic employment discrimination.
They are a guide to determine whether the agency’s

%, affirmative action plan is working. Without goals and
" timetables,

both agency and the
chances for success are reduced. Accepting agency
plans without goals and timetables, as has occurred in
the last year, appears to be a violation of the spirit
of the Executive orders and statutes which direct CSC
and the agencies to use all possible affirmative steps

to end job discrimination in the Federal service.

accountability

B. Action Commitments and Target Dates

Goals and timetables, although important, are not
an end in themselves. Mechanisms must be developed
to achieve the goals; and if an agency’s program is to
be monitored, the commitments it sets out in its EEO
plan must be specific and must relate directly to a
deficiency in the agency's employment practices. Such,
however, has not been the rule with past agency EEO
plans. Action steps were often parroted from CSC in-

ness: -

To employ 25 percent of the manpower in
the personnel office and 100 percent of the
FEQ personnel on a full-time basis for the
purpose of placing 75 percent of the secretar-
ies who have completed a training program in
rescarch and analysis in jobs related to their
new skills that allow this promotion (’be ac-
complished by the end of the first 6 months of
Fiscal Year 1973.

Such an action commitment would permit an eval-
uator to monitor the agency’s utilization of manpower
and also the placement of those trained. Since CSC
does not require such specificity, agencies do not
produce plans with this type of detail. As a result, most
agency affirmative action plans seen by this Commission
have not been meaningful.

C. Upward Mobility

An important clement in eliminating discrimination

10 This fGiret CSC nficial comment on goals snd timetables wes recontly

teissund to agencies In connection with the President's sdmonition agsinst

the ysa ol quotas  CSC, which had & difficolt time in d«rldin‘( whother
tn authorize goals and timetables. has never authnrized duotas -nor does
this Commissinn knnw of any instance in which they have been used by

a Federal sgency
14 Bylletin Nn. 7138, p. 3
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in Federal employment is upward mobility for minority
" workers and women already hired. The success of
- upward mobility programs depends npon daily atten-

tion to the training of employees in the program.>Even

in those agencies which adopt such programs, there is
. a tendency to sélect applicants and then abandon them

to their own resources.

Yet CSC has made no extensive efforts to evaluate
and direct the improvement of the Federal upward
mobility training program, although it has taken some
steps. It has, for example, undertaken an evaluation
of the upward mobility programs of 63 agencies in
Fiscal Year 1971,) and during Fiscal Year 1972 it
negotiated, approved, and monitored 86 Public Ser-
vice Careers agreements in 28 Federal agencies.!?

CSC does not collect racial and ethnic data on train-
ces involved in upward mobility programs; it has not
even requiested data on the total number of individuals
involved in such programs. Further, agencies have not
been required to submit upward mobility plans to' CSC
for approval 1 or to file progress reports on imple-
mentation and effectiveness. Pursuant to the 1972 Act,
" CSC has directed agencies to take a number of steps.
For ‘example, agencies are to conduct occupational
analyses, redesign and restructure jobs, and establish
career systems to increase opportunities of lower grade

employees. It appears, however, that agencies must .

merely identify in their EEO plans, “to the extent
possible,” the nature of the programs they are under-

taking and the number of employees who will be
trained,

D. Agency Internal Evaluation

Although CSC requires agencies to include in their
EEO plans a system for monitoring and evaluating the
internal operation of their EEO programs at the na-
tional and regional levels, it has not issued instructions
on how often onsite review should be conducted, or on
determining review priorities among regions or locali-
ties. The detailed guidance in Guidelines for Agency
Internal Evaluation of Equal Employment Opportunity
Programs, January 1972, directs agencies to take a
problem-solution approach for evaluating EEO results.
The guidelines supply a model which agencies are in-
structed to use in identifying alternative solutions,
m&ti.ng‘ decisions, setting priorities, mobilizing resour-
ces,* and evalunling results. The guidelines are still
somewhat too general. CSC should train agencies in

the proper use of the model and/or develop examples
of a model eyaluation.

E. Program Administration

The most positive aspect of the amended guidelines

IToxt Provided by ERI
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for EEO plans—aside' from the instrucjjons on the
submission of regional plans—is the requirement re-
lating to the delineation of how the EEO pro-
gram will be administered. Agencies must identify
their proposed allocation of personnel and resources

\lo carry out te program, state that adequate staff will

be provided, and assure that principal officials respon-
sible for implementing the program are fully qualified.
Agencies also are instructed to assign specific re-
sponsibility and authority for program management at
all levels, spell out roles and interrelationships of prin-
cipal chinls, and arrange for staff’ training and
orientation in personnel administration and EEO.

The.guidelines set forth a sample format for agencies
to use in reporting and certifying the qualifications
of principal EEO officials. The instructions indicate
that qualification standards for EEO positions are be-
ing deycloped. Such standards would provide for uni-
formity in agencywide administration of the equal em-
ployment opportunity program.

V. EXAMINATION

An affirmative CSC activity regarding examinations
concerns the development of work-simulation exercises
for white-collar jobs. The Commission indicates that
it has been successful in developing and conducting
work-simulation exercises for blue-collar jobs.

However, in persisting in using the Fod_eml Service
Entrance Examination (FSEE) to measure the ability
of approximately 100,000 job applicants for more than
100 Federal job classifications,!® CSC falls short of
exercising its responsibility. That the FSEE has not
been properly validated to ensure that it does not dis-
criminate against minorities is a matter that has been
raised by civil rights groups and ‘certain Federal
agencies, including the Equal Employment Opportun-
ity Commission (EEOC) and this Commission.'® The
Civil Service Commission maintains that the FSEE is

v

' The C3C reviews [l iaio \wo retegories: (1) overs)l status of the
progrem and its eflect on the sttitudes of managers, supervisote, and
employess; and (2} specific ertions teken or planned by sgencles to
Implement all of the sress of the upward mobllity progeam. “No formal
reports wers made to the sgeacies included in the survey. lnstesd, oral
reports of findings were made to agency mansgerd gnd & written summary
ol findings have beon made 10 C8C program menagors,” sccording to a
CSC) response to & questionneire of the Commistion on Clvll Righte,
Aug. 9, 1972, a1 89. (Haereinafter relorred 1o es CSC response.)

'® This wes srcomplished through s $3 miflion allocatlon from the
Department of Labor. CSC, of course, ofers s number of tralnlng programe
In Washing| sad in ite reglonel training centers.

V¢ Agencles are, howaver, “‘sncoursged to esek
Commission in developlag snd implameating thefs programe.’
sponse st 41,

the assletence of the
C8C re.

10 nnluily. the FSEE measures verbel ebility and quantitatlvs reasoning.

' CSC reparts thet changss hevs been meds In FSEE content and
coverege, ss pert ol the snnusl review process, and ocoupstioss for
which the exsminetion Is uysed heve been changed. 1n edditlon, fastors
relating applicant jnterests to job success srs now lnctudsd In e questlon.
asire added to the FSEE.
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fair and nondiscriminatory Eand that it is a relatively
accurate indicator of how a person will perform on the
job."? ‘

The fact that a test is job-related does not render the
issue of cultural bias moqt, Job-relatedness can be
tested in a culturally biased way. Two people may
describe the same object in totally different terms;
yet the listener will know in each case what is being
described. A test, however, may designate only one set
of terms as correct and any other os incorrect. That is
what is meant by bias in a test. If the correctness of the
answer depends upon cultural factors associated with
race or ethnicity, then the test is culturally biased.

What is important is whether the FSEE screens out
qualified minority applicants. Since CSC does not keep
records of the racial or ethnic identity of persons
taking the FSEE, there is no way of knowing if this
occurs. Further, CSC has never adopted test validation
criteria which meeet the requirements used by EEOC
ard the Office of Federal Contract Compliance (OFCC)
and endorsed by the Department of Justice and the
U.S. Supreme Court.

VI. COMPLAINT PROCESSING

A major element in the Federal EEQ program is
the handling of complaints. In the first nine months
of Fiscal Year 1972 there were 3,689 complaints of
racial or national-origin discrimination filed, and
1,139 complaints of sex discrimination a total of
4,828 cases. If one adds to this number those who
felt aggrieved but were afraid to come forward, or
believed nothing would happen if they did come for-
ward, the percentage of minority and female em-
ployees with problems related to their race, ethnicity,
or sex becomes even more substantial.

CSC has drafted improved procedures '* which
reflect an awareness of problems within the agencies
in handling complaints. Among other improvements,
specific procedures for handling allegations of coercion
or reprisal against a complainant are set forth for the
first time. Another new provision allows CSC to take
over the investigation of a complaint if an agency
hds not acted within 75 days.
the proposals
Terms like “impartial official” require further defini-
tion, and the time limits for processing complaints
appear to be too lengthy. Further, investigations still
will be conducted by individuals from the involved
agency. Whether agency personnel can be, fully im-
partial and whether the use of such pcrsonn;ﬂ' presents
an image of fairness to complainants are serious

Nevertheless, need strengthening.

questions. Private employera are not allowed to inves-
tigate complaints against themselves, and Congress

17

now has authorized EEOC to investigate employment
discrimination complaints against State and local
governments. Self-review often has proven to be of
limited value. CSC should, therefore, reevaluate this
aspect of the complaint system.

VII. THE SIXTEEN-POINT PROGRAM

The Civil taken some
affirmative steps in recruiting and examining Spanish
surnamed Americans during the last fiscal year. Spe-
cifically, it has developed brochures that are used to
attract Spanish speaking veterans to Federal employ-
ment. Commission recruiters made onsite visits to
colleges with significant Spanish speaking enrollments
and, as a result, have developed lists: of Spanish
speaking students qualified for Federal employment.
The Commission also has worked with the Cabinet
Committee on Opportunities for Spanish Speaking
People in locating Spanish speaking candidates for
Federal employment.

In addition, the Commission is studying the pos-
sibility of conducting classes to prepare Spanish
speaking persons in New York for the FSEE.'® The

Commission also experimented in the Southwest with

Service Commission has

testing in the Spanish language.®

The Commission’s Analysis and Development Di-
vision recently evaluated the effectiveness of the Six-
teen-Point Program. The evaluation included an as-
sessmentygf affirmative action programs at the installa-
tion level.  An evaluation report has been drafted
but has not been released.

The real test of the Sixteen-Point Program will be,
of course, in thé results it produces in terms of in-
creasing the number of Spanish surnamed persons
employed by the Federal Government, especially in

the

when

and policy-making positions. In
12.month period starting Novemher 1970,
the program was first announced, there has been no

professional

change in the percentage (2.9) of Spanish surnamed
Federal employees. In States like California and
Colorado, where Mexican Americans account for 15
percent and 12.5 percent of the population reapectively,
they held only 3.9 percent and 5.0 percent?' of the
General Schedule positions as of November 1971.

the Educational Teating Serviee (ETS) an
conducted o atudy which allegedly
do well on teata do rqually well on the job

tTCSC citen 8 atudy by
ita  validation LTS
d«@nmgulul That peaple who
i% Theae Proposed changrs

aource G yoat
ta the Fodoral Petaonnel Manual wero aub
mittedd o agencies, Aug 25, 1972,

1% Thia ptoject evolved ftom discuasions €8SC and the (;ana! Com-.

and commenta wete requestad by

miltes held with vatious Federal Regional Councile
0 Thia proved
found ‘o be unfamilies . with test taking asid had not developed facilhy

expetiment unsucceasful becsass  the rraminers  woto
to undorstand cottect Spanish
7V {n Navembet 1970 they held, respectively, 16 pricont and 49 percent

of the General Schedule position totals




Although special efforts by CSC and the Cabinet |
. Committee undoubtedly will help in providing greater
job opportunities for Spanish surnamed Americans,
the greatest progress will come through the use of
properly developed affirmative action plans which in-
clude numerical goals and timetables.

Vill. MONITORING ;AGENCY EQUAL
EMPLOYMENT OPPG’RTUNITY PROGRAMS

Equal employment, opportunity programs are moni-
tored and evaluated chiefly by personnel management
specialists in CSC’s Bureau of Personnel Management
and Evaluation. Evaluations of agency EEO programs
usually are conducted as part of .the overall evaluation
of an agency’s personnel management system.

The specialists are provided with specific instruc-
tions for evaluating EEO prggrams.?? The instructions
explain the purposes and bbjectives of the evaluation,
the type of data that should be used to determine pro-
gress in attaining program goals and identifying pro-
blem areas, and the mafner in which the agency re-
porting sytem on EEO activities (such as recruitment
and skills utilization) shpyld be evaluated.

The instructions outline the basic approaches to use
in conducting an evaluatiof of an EEO program. For
example, a consultative apprbach is to be used initially,
with the focus on problem identification and solution
rather than on recommendations. This approach is
suggested on the premise that the agency appears to be
demonstrating a sufficient commitment to resolving
EEO problems. If an agency, however, shows resis-
tance to the consultative approach, it is suggested that
the evaluator switch to the role of a regulator.

The instructions seem to provide sufficient expla-
nations and examples of circumstances establishing the
kind of approach to take. For example, resistance
(which indicates the use of the regulatory approach)
is defined as having an inactive program and/or
having a program lacking in managerial attention or
adequate followup.

A review of three CSC .evaluation reports on EEO
programs indicates that the use of both approaches has
been effective. The consultative approach is relin-
quished when the program has not met CSC expecta-
tions. * After the regulatory approach is applied;
significant improvement results,

The reports did reveal, however, some deficiencies.
For example, evaluation reports did not indicate a
comparison of the agency’s internal evaluation and
the CSC analysis. Nor did they indicate the effective-
ness of key EEO personnel, the manager’s concept of
mission accomplishment,
agency’s use of goals and timetables.

EKC
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To improve agency monitoring, CSC is asisting
agencies in developing and installing a data collection
system which will provide statistics on minorities
and fcmn\es The data will relate to such matters as
hiring, promotions, training, grade distribution, and
promotions’ to supervisory and managenal categories.
Further, C§C is developing a Consolidated Personnel
Data File (CPDF), which is expected to be operational
by FY 1973. The CPDF is a computer system that will
record 28 items of information on each Federal worker
and feed back statistical employment information.

y FY 1974, CSC hopes to have the Federal Person-
nel Manpower Information System (FPMIS) imple.
mented. FPMIS will contain racial data that can®be
merged with the CPDF. Both the CPDF and FPMIS
will be expanded to support the needs of the EEQ pro-
gram and to provide up-to-date information monthly.

IX. ORGANIZATION AND STAFFING

Enforcement of the Federal EEO program is direc-
ted by CSC’s Assistant Executive Director. Although
he has been publicly designated Government-wide
EEO coordinator, he is responsible for a great deal
more than merely coordinating activities of the various
agencies. He is the senior CSC decisionmaker regu-
larly involved in the EEO program. The director of
the Federal Equal Employment Opportunity program,
as well as the directors of the Spanish Speaking Prb-

' gram (SSP) 2 and the Federal Women’s Program

or the adequacy of the
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(FWP), 2! report directly to CSC’s Assistant Execu-
tive Director.2® v

The Office of the Director of Federal EEO fills two
major functions.?® One deals with management of the
system ‘for processing discrimination complaints. The
other concerns the monitoring of agency implementa-
tion of EEO programs and the provision of EEO guid-
ance to the agencies. The diréctor of Federal EEO is

' FPM Supplemant (Internsl) 273.72, Sept. 8, 1971,

®® The tesponsibilities of tha SSP director iIncluda publicizing the
nead for increasad affirmstive acilon in the “recrultment asnd promotlon
] Spanish surnemod poople. Ha Ia the lleison betwsan CS8C. minorlty
group organizstions concerneil with Spenish surnsmed peopls, snd the
Cabiney Committes on Opportunities for Spanish Spesking People. He mey
revigw CSC Inspection reporte. compleint fles, end employment stetistica.

9 The duties of the FWP director sto similer to thoss of the SSP
ditoctor but are naturslly directed to the concerns of women.

*5 Prior to the third’ qusrtar of Flscal Yesr 1972, the direetors of FWP
and SSP were integrated iInto the administrative structurs of tbhs EEO
Offico. When s new director of Fedstsl EEQ took office durlag tha third
quertar, tho directors of FWP and SSP ook on ‘s line relationship to CSC's
Assistant Executive Diractor. The orgenisstionsl chesoge was desigoed to
oxpedito the hendling of critlical lesues ralating to woman and Spanish
surnsmed Indlvidusts. It should be foted that the former director of
Feders] EEO was 8 CS-16 and the present diractor ls & GS-18,

28 The mechenisms for coordinsting thess sctivities Include informal
communicstion {e.g., rogulsr maetings snd talaphona conversations) as well
ss wcekly steff meetings hold by tha Commission's Executlva Director.
lesds of oll major buresus and the directors of Federal EEO, FWP, and
98P are roquited 1o attend these staff mootings.
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also responsible for seeing that EEO functions are ade-
quately built into the actiyities of the major bureaus in

the Civil Service Commission.??

¢ 11 Federal EEQ representatives in the 10 CSC
regional offices hade major program oversight respon-
sihility, although allXkey personnel in the major organ-
zational components of the regional offices, including
the Personnel Management and Evaluation Division,
are assigned responisibility for providing EEO program
direction to Federal agencies. At present, no regional
staff other than Federal EEOQ representatives are as-
signed full-time EEO responsibilities. The EEO repre-
sentatives report to the regional directors, who in turn
communicate with the deputy executive director in
Washington.2® In an effort to tie the work of the
regional EEO staff to the central office, two ap-
Z(oaches are used. Since Seéptember 1972, the Federal
EO representatives have been required to submit,
to the central office,2? an annual report of action plans

for EEO program leadership and a quarterly accom-

plishment report. Further, the director of Federal EEO
and other central office officials make visits to regional
and field offices to discuss program activities and
problems with the regional directors and their stafis.

The director of Federal EEO has scheduled evaluation,

visits to three regional offices during the first hnlf Kf
Fiscal Year 1973.

CSC has requested that the EEO funds it recelved in
FY 1972 be more than doubled.®® The Office of the
Director of Federal EEO will grow from its present
slze} of 10 positions to an allocation of 15 job slots.

“«

%

Likewise the Spanish Speaking Program and the Fed-
oral Womens Program, each of which presently has
only two positions, will double in size. There are sched-
uled to be 26 Federal EEO represenlauves as opposed
to the 11 now in the field. 4

These increases are greatl}?ieeded and should help
CSC fulfill the more active role it has set for itself in
Fiscal Year 1973. However, there is reason to doubt

" that the increase is adequate. For example, the size of

the present regional- EEQ staff is grossly insufficient,
and the increase in Federal EEO representatives would
help overcome that deficiency. Whether it will provide,
however, enough personnel for comprehensive review
of regional and ins dlation EEO plans, on top of the
other dufes of the field staff, is another question.
Clearly (CSC ntist reevaluate its staffing at the end of
the fisca

ural EEO diroctor has numarous funetions. He rapresants
GSC 0 mottings, attempts to '‘soll’’ ths program to agsncies eand minority
groups, s6d acts as primary contact with agancy EEO directors,

38 THe reglonal dlnclnn hold weekly stafl meetings with ths alght key
t:::l{d mansgers, ons of 'whom s tha Federsl EEO representative. During
. mecatings feports ere presented and program stetus aod progress ara
Aeviewsd ageinst program goals and objectives,

38 T}y reglonal directors presantly suhmit
Washington on curgent and smerging problems -nd on progrem innovations.
Such teports are reviewed by ihe deputy tve di and ral d
for action or information, Yo the propar cantrel officc componeat.

30 The totel PEO cost to CSC was $2,776,600 for Fiscal Year 1972, end
the totel amount fequested for Fiscel Year 1973 |s $7.020,400. The most
significant increase In funds (from $33,700 to $403,700) has been alloceted
to the _Bureau of Manpowar lnformation Sy How . the C isal
has jéquested o §208,200 incroass In fupds for the Office of Federal EEO.
In additlon, slightly more than a 50 porcant incresse In lunds was roquested
thr reglonal EEO activities for Flacal Ysar 1973, The Commission also has
requested 12 positions to validats tests,

formal written reports to
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OFCC has not yet provided chcrnl agencies with

ndequate mechanisms for resolving compliance prob-.

lems, thus weakening the impact of these agencies upon
employment discrimination. The Depastment of Labor
has not given the necessary impetus t_b implement thé
Federal contract compliance program effectively. It has
delayed the approval of OFCC policy directives
which would help provide essential guidance and
leadership 1 agencies with compliance responsibilities,

The Department of Labor reorganization of QFCC
has substantially weakened QFCC's position in the
Department. Its current location within the Employ-

" ment Standards Administration (ESA) emphasizes

EE

contract compliance’s low priority. Budget requests for
OFCC have been insufficient to provide the staff
necessary for carrying out OFCC’s mission.

The Commission on Civil Rights has long recom, -
mended that OFCC be taken out of the .Department
of Laber and merged with the Equal Employment Op-
portunity Commission. This review confirms our earlier
fear that OFCC, as presently constituted, cannot effec-
tively provide the leadership necessary to bring about

- & successful program. Until the recommended merger
takes place, we urge the Office of Mnnngcmcnt and
Budget to undertake a critical review of OFCC'’s status
within the Department of Labor, giving serious con-
sideratipn to establishing OFCC as an indepcndcnt,
policy mpking agency.

‘. RESPONSIBILITY

" The Office of Federal Contract'Compliance has
ultimate responsibility for sceing that Federal contrdg-
tors comply with Executive Order 11246, as nmcndc&i

The Executive order requires contractors to nbnndont

discrimination against applicants or employees on the ¥
basis of race, ethnicity, sex, or national arigin, and to
take affirmative steps to remedy conlinuing effects of
past discrimination.

As prime administrator of the contract compliance
program, OFCC has developed ultimate goals for the
program.! It has not, however, set specific, goal-related
objectives that address the need for innovative methods

C

for determining the available supply of minority and
female workers; for securing greater participation of
minorities and women ix,training for jobs requiring
executive management skills; ‘and for increasing ‘the
level of remedial action to resolve pay-reduction and
seniority problems of the affected class.?

. MECHANISMS FOR PROGRAM
ADMINISTRATION

A. Policies

Although DOL states that five new policy directives
have been impleménted since November 1971, only one
~~Revised Order No. 4-—is in full operation. This Re-
vised Order differs from Order No. 4 in two ways: it
expands the application of goals and timetables to
women and it makes refgiefice to remedial action that
contractors should undertake to provide relief for.
“Siembers of an affected class. While this reference to
the affected class showa\) an awareness of o problem
which OFCC instructs agencies to consider in reviewing
a contractor, the instructions regarding this issué leave
much to be desired. More detailed guidelines concern-
ing identificationt of affected-class problems and fea-
sible rolutions must be provided by OFCC before Fed-
eral ngcrwics can adequately: review contractors’ equal
opportunlfy,progrnms

Altho%ﬁ‘_@, Revised Order, No. 4 instructs contrac-
tors to use goals and timetdbles, it fails to instruct
compliance agencies on how to evaluate a contractor’s
good-faith efforts. Further, data collected to measure
the (?Ontrti‘ctor'em‘p‘yovcmcnt f employment patterns
are inadegpate tractors, compliance agencies, and
the I’mplo‘ﬁ'mc t Standards Administration, of which
OFCC is o part, usually report employment gains in
the aggregaté-—c.g., the number of minorities and fe-
males newly hired. Such data provide a limited gauge
of improvement in a contractor’s or industry’s employ-
s

?
%
)
k)
%

'&,Ltmumm gosls includo eliminating difleronces in unsemployment rates
i in the utillastion of svaflable workers by raco. sex, religlon, or natjonsl
arlgin ;. and Inctessing the number of affirmativo action plans In industrles
that offer the most potontial lor minorities and women.

'A'l_ defined in Revised Order No. 4, the allected clasa Is o group of
individpals “who, by virtue ol past disermination, continue 10 suller the
preseat: offects of that ﬂl-rvl.mlnrrllnn. Lo
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ment pattern. OFCC has not developed any measures
of achievement that relate total éemployment and total
job opportunities promised. by race, sex, ethnicity,
dnd national origin to such variables as layoffs, new
hires, and promotion gains for each specific job
category———such as e¢xecutives, cngmee’rs,, scientific
,technicians, and machinists. ,

* Although OFCC has drafted four other directives
besides Revised Order No. 4, none has been approvcd
for implementation. Order No. 14, standardizing com”
pliance review procedures, has beer issued to compli-
ance agencies but still is being modified. Guidelines
on religious and national origin discrimination have
been drafted but not issued.

Order No. 15, setting out procedures for conducting
detailed desk audits® of agency compliance reviews,
also has been drafted but not issued. Under this
directive, desk audits 'on contractors who have been
issued show-cause notices are to be conducted by OFCC
staff. These audits are to include an evaluation of com-
pliance review'reports, as well as contractors’ employ-
ment analyses, affirmative action programs, and side
agreements * for resolving affected-class problems.
Guidelines in Order No. 15 do not provide OFCC staff
with detailed criteria for evaluating agencies’ actions
and are, thus, inadequate. (Paradoxically, OFCC is
working on criteria for evaluating affirmative action
programs of nonunjon, construction contractors.)

Another directive being considered would establish
permanent hearing rules for “sanction proceedings

conducted by OFCC. A draft of these was published in

‘the March 1972 Federal Register and comments were

solicited from interested parties.

The sixth directive, which was not listed in DOL’
response, has been drafted but not approved. It would
set guidelines for identifying affected-class problems.

. Action 8n these guidelines is pending the Secretary of

Labor’s decision in the Bethlehem Steel case (Sparrows
Point, Md.), which involves affected-class issues.

The full meaning and implication of the policy di-
rectives cannot be weighed until they are in operation,
and there is no way of knowing when that will take
place. It is disappointing that OFCC, recognizing the

'many areas in ‘which leadershiff is necessary, has man-

aged to implement fully only one policy directive since

October 1971. Instructions on matters such as mi-

nority empioyee underutilization have yet'to be mean-

mgfully addressed.
It should be noted that this lack of actlon is not

. entirely the fault 'of OFCC. A major part of the

Blame rests with Dcpartment of Labor officials who
must approve OFCC initiatives,

-~

Data Collection

OFCC has designed a system for collecting and
maintaining racial and ethnic data on employment
and training, including data on employer goals and
timetables, OFCC also is developing tools for analyzing
these data—aimed at assessing the progress of mi-
norities and women, and at forecastihg achievement of
minority employment at parity for each major industry.

In a pilot project, OFCC has attempted.to measure
employment opportunities for blacks® in 11 selected
industries in selected labor areas. OFCC has developed
a “penetration ratio” to measure the extent to which
minorities are included
an “occupation ratio” to determine the extent to which
pay received by minorities ® in-a particular occupation
is commensurate with the pay received by all persons
in that occupation. These measures were undertaken
to, determine the year in which blacks would achieve
parlty in certain industries. !

A major shortcoming of the analyses is that they are
based upon the total labor area work force in a given
industry and not upon particular job categories (e.g.,
business managers, computer programmers, welders,
maintenance engineers) within a given industry. Oc-
cupational data necessary to remedy this deficiency
are available from the 1970 census and the Employ-
ment Security Agencies. OFCC has not yet, however,
developed a system for incorporating such ‘data into its
own gnalyses.

Another OFCC measure is designed to determine
program effectiveness by industry. This measurement
compares goals for hiring minorities with the ‘total
number of an industry’s vacancies. OFCC does Dot go
beyond this, however, to ascertain systematxcally the
actual number of minorities currently employed or
the number hired after the goals were set. This mea-
sure cannot be used, therefore, to assess the adequacy
of the goals or the extent to which they are.subsequent-
ly realized. The analyses are further limited because
geals for hiring minorities are not examined separatély
for each racial and ethnic group.

B-

in the work force and

'3 “Desk Audit,” u used in this paper, is ap ‘examination condicted by
OFCC staff of wrh(gn materials, from agencies and contractors, pertinent
to contract compliance. Such an examination {s conducted to determine
and correct inconsistencies and failures on the part of compliance agencies
and contractors to meet OFCC policy, guidelinea, and standards.

4 Side agreements refer to covenanta or pacts, signed by coatractors, .
which set forth courses of action they agree to undertake in correcting
affected-class employment problems that are not included in the affirmative
action plan. ' -’

& OFCC measured such things as recruitment and promotions.

® The “penetration ratio" compares, for a given geographic area, the
percent of the work force in a given induatry which is minority with the
percent of the total work force in all industries which is "minority. The
“‘ogcupation ratio” compares the median average wage of minorities in a
given pati with a di average wage of total employees in that
occupation. Both the ‘‘penetration ratio” and the '‘occupation ratio” also
may be used to measure the employment status of women. '
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- OFCC also compares goals for promoting minorities-

_with the total number of vacancies. However, this and
other measures of program effectivenéss do not reflect

awareness of the spectrum of discrimination problems -

experienced by an affected class within a particular
industry. Nor do the measures show what steps have

_been taken to rgmedy affected-class problems for any
particular race, sex, ethnic group, or national erigin
group. For example, data should reflect any change in
seniority or lines of progression for promotion. Even
in the monthly and quarterly reports which agencies
are requiged to submit on data cc:mpile(} during com-
pliance reviews, no data are supplied on discrimina-
tion and other problems of affected classes. In anl-
tion, these reports do not include data on changes in
testing policies and the resulting changes in employ-
ment.

OFGC has been considering various measures 7 for .

evaluating an agency’s enforcement performance. The
merit and adequacy of someé of these measures, how-
ever, have not beer_g_;gsses_sed.

‘:

C. Coordination end Monitoring of
Compllance Agency Activities

As prime administrator of the Federal contract com-
pliance program, OFCC has delegated the responsi-
. bility for implementing, program goals to 19 Federal
agencies.® OFCC is obligated to provide these agencies
with guidance and leadership and to monitor and

evaluate their perfofmance. ,

-OFCC requires compliance agencies to set fiscal
year goals ® for the number of compliance reviews and
the .number of minorities to be hired and promoted
within the particular industries for which they are
responsible, OFCC’s ultimate goals,!® however, have
not been made sufficiently clear to the agencres. They
have received msuﬁicrent instructions” and gurdance
for the conduct of preaward -and compliance reviews,
* for the collection and analysis of data; apd for the
evaluation of affirmative action plans.

OFCC reports some success in improving coordi-
nation with compliance agencies. During the last
quarter of Fiscal Year 1972, OFCC conducted its first
evaluation of compliance agencies, This evaluation was
desxgned to identify staff and program weaknesses and
training needs; to provide feedback on the dissemina-

tion, interpretation, and implementation of policy di-

" rectives; and to improve reporting procedures. The ob-
jective of this evaluation was to facilitate program
modifications, adjust staffing patterns, and rearrange
priorities, wherever necessary.!!

Another-step toward monitoring compliance agencies

Q
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was the initiation, in 1970, of joint agency-OFCC com-
pllance reviews. Thése joint reviews have been few in
number, however, and only one was ‘tonducted during
1972. OFCC has not yet developed a schedule of re-
views to be conducted in the current fiscal year, and
has not even set goals for the number of joint reviews
to be conducted.

OFCC is implementing a Management Information
System to.-determine priorities for selecting industries
for compliance agencies’ reviews, as well as for its own
reviews. The system also is designed to ensure con-
gistency among the agencies in scheduling reviews.
When Order No. 15 is issued, OFCC plans to conduct
desk audits to monitor agencies’ processing of cases
which have precipitated show-cause notices. OFCC has
not yet allocated the manpower to conduct such audits,
however, and has not determined how many audits it
will conduct annually.

OFCC’s m}iin emphasis during Fiscal Year 1972 on

agegcy coordination has been the development of
interagency itask forces. These task forces evolved,
however, from requests by the compliance agencies
for assistance in implementing Order No. 14 and can-
not be attributed solely to OFCC initiative.

Overall, OFCC has not adopted a systematic ap-
proach for communicating with and coordinating ac-
tivities with compliance agency personnel on a regular
basis. The Department of Labor held monthly meet-
ings with compliance agencies until February 1972

but has held no formal meetings with them since that - .
time, There is a significant lack of -clearly defined

mechamsms for coordinating activities between agen-
cies and OFCC.. Agencies have not ‘been provided
with timely feedback to assist them in resolvmg

problems 12
&

7 Some mecasurés are (1} the number of show-.cause notices; (2) the
number of new hires: and promotions per compliance review; (3) the ratio
of show.cause notices to the number of compliance pgviews, which is pur-
ported to provide an evaluation of enforcement posture; (4) the percentage
of affirmative action plans approved against the pumber reviewed; and
(5) the number of new hire ‘and promotion goals in relation to the number
of reviews conducted for that month, related to the manhours expended
per rgview. .

2Order No. I assigns compliance responsibility to 15 agencies, OFCC
has granted four additional agencies—the Environmental Pratection Agency,
the Small Business Administration, the Department of Justice, and the
Tennessee Valley Authority—the compliarice ruponllhmly for their respec-
tive agency’s construction contracte.

® The only goals of which agencies are aware are those which include

the projected number of compliance reviews and the' pumber of hiringd and |

promouonl wnhln the industries for which lhc llhncy is responsible.

19 See note 1 for examples of these goals. ¢ -

11 The evaluation reports have not yet been released rlnd thus their
adequacy has not been d by this C iasi

12 Morcover;. OFCC's own national office staff appears to lack direction.
It awaits official. approval for the directives, such' as Orders No. 14 and IS.

to be issued to pli i and for ideli on identifying
affected-class problems.
22 . o I .
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D. Coordination and Monitoring of
Constructaon Area Plans

OFCC is conducting audits 0f construction con-
tractors participating in hometown and imposed plans.”
Participating contractors are required to submit data
on the type of work in which they are involved, and
on their minorjty ‘employment. The latter data show
minority man -hours and the number of positions held

" by minorities.

A major shortcoming of lhls reporting system is
that minority group data are not broken down by
race, national origin, or ethnic group. Another short-
coming is that the data do'not reflect the racial and
ethnic composition of the contractors’ operations on
non-Federal jobs. OFCC plans to focus its attention
on: participants in one area plan at a time, rather than
waiting until construction, industry data for all plans
are submitted. To be sure that all areas receive ade-
quate attention, it is essential that OFCC develop a
schedule for the review of each area in the current
fiscal year.

E. Enforcement Tools

Compliance agencies, overall, have not made suffi-
cient use of the enforcement tools of contract cancella-
tion and contractor debarment. OFCC has indicated
that there is a need for the development of lesser
sanctions for compliance agencies to use, in order to
provide additional enforcement muscle. OFCC has not
stated, however, what kinds of lesser sanctions might
be feasible or under what circumstances they might
be used.

One obstacle to effective use of enforcement tools
is that many compliance officers lack sophisticated
skills needed to arrive at a meaningful conciliation
agreement. Neither the officers in the compliance agen-
cies nor those in OFCC itself have been given adequate
training or instruction* in conciliation techniques. In-
deed, OFCC has not even issued a conciliation manual.

2 IV. ORGANIZATION AND STAFFING

OFCC is one of four divisions in the Department
of Labor’s Employment Standards Administration.

+The Director of OFCC reports to the Assistant Secre- -

tary for Employment Standards. The Employment
Standards Administration makes quarterly reports to
the Secretary on OFCC activities.’® The fact that

OFCC occupies such a low position in the Department:
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of Labor is one of its principal weaknesses, indicating

lack of full commitment to ‘effective implementation\

of the contract compliance program.
Following a March 1971 reorgamzatlon of ESA
regional offices, OFCC regional staff was consoli-

dated with ESA staff. The regional staff is thus no

longer officially accountable to the Director of OFCC.
Only in the area of technical assistance does the line
of authority run directly from the OFCC national of-
fice to the OFCC field staff. In all other instances,
OFCC field staff reports to the regional ESA adminis-
trators, weakening the authority of the OFCC Director
in regional offices. Regional administrators are re-
quired to submit weekly reports to the Director of
OFCC, primarily cogering correspondencc relating to
contract compliance. | | .

In the course of the consolidation, ESA stdff mem-
bers with no  contract compliance experience were
given contract compliance responsibilities. Although
ESA promised to provide appropriate training for
these staff members, this_has not yet been done.

Department of Labor officials say a major reason
for the reorganization was to reduce OFCC’s operating
overhead. Nonetheless, the saving is several hundred
thousand dollars at most -and results in a substantially
weaker program. The saving should be weighed against
the economic cost of discrimination in contract em-
ployment, which OFCC estimates to be $24 billion per
year.

OMB authorized 112 positions for OFCC in Fiscal

Year 1972, but the Department of Labor made no
effort to fill many of these positions. Although it was
intended that manpower would be transferred from
ESA’s Wage and Hour Division to fill many of these
positions, this transfer never took place. In fact, some
of the staff within the OFCC national office were
transferred to other divisions in the Department. By
mid-August 1972, there were onl]y 54 staff members
in the OFCC national office. In regional offices, OFCC
has 18 staff persons in eight cities, and the national
office was unaware of any ESA positions transferred
to OFCC at the regional leyel.

ESA has requested $2.6 million for OFCC in Fiscal

Year 1973. This is the same as the 1972 level, which
has been inadequate for implementing a comprehen-
sive contract compliance program. :

413 These raports provide only general date on OFCC performance.
14 This mechanism fs used to detect eny backlog in correspondence.

.
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~ EQUAL EMPLOYMENT |
* OPPORTUNITY COMMISSION (EEOC)

l. OVERVIEW | j .

EEOC is just beginning to take a systematic ap-
proach to handling its responsibility. A number of
programs are being developed to correct many of the
agency’s management problems and ‘could result in
more efficiency in dealing with its caseload. For exam-
ple, a new tracking system, if approved, will come
close to estabhshmg a priority system for processmg
complaints.

The backlog will continue to increase, nevettheless,

d EEOC will need to constantly improve- its opera-
tiofis, increase its staff, and rely on such outside assist-

ance as State fair employment agencies. In addition,

training will have to be organized and conducted
more efficiently. Prompt and significant action is nec-

.es8ary to implement the 1972 EEOC Act, both with

regard to increasing court action and dealing with

" digérimination in State and local government employ-

ment.

All of the changes made and proposed by EEOC
are potentially effective. Close monitoring of. EEOC by
all concerned is needed to ensure continued improve-
ment and adequate utilization of its new enforcement
power, its additional staff, and its impr?)ved manage-
ment procedures. Although there is reason for opti-

mism, most of the recent activity has been in develop-’

ing plans rather than in action and results. Yet action
and results must be the ultimate tests and should be
forthcoming now, and not in another eight-year period

of EEOC existence.
li. ORGANIZATION, STAFFING, AND TRAINING
A. Organization . -

EEOC has made no structural changes during’ the
last fiscaf year. However, plans are under considera-
tion to establish five litigation centers reporting to
the Office of General Counsél. These centers would be

separate from the Commission’s regional structure.!

If the Fiscal Year 1973 budget request is approved

by Congress, there would be approximately 30 attor-

neys per center. Implementation of this proposed
change is being hindered by congressional inactjon

‘on the agency’s budget request. EEOC contends that

‘ing needs.necessit

the failure of the: Civil Service Commission (CSC),
to approve supergrade positions for the directors of
the centers is another hindrance. This Commission,
however, believes that these positions could be filled
at the GS—15 level until negotiations betwaen EEOC
and CSC are completed.

B. .Staffing . o '

EEOC has 877 authorized profe /usxonale posmons
The. agency is accepting applications ‘in anhcxpauon
of congressxona] approval of its request-for 746 addi-
tional professional slots, but its work continues to be
seriously impeded by lack of funds.? EEOC’s staff
request for Fiscal Year 1973 is, considered - by
agency personnel to be adequate for. t};ﬁ{:ﬁtnmmgmn s
needs,® but the additional staff will noL malm an
fmpact on reducing the backlog of chargesf‘» -

Staff increases probably will be needed annually
until an appreciable impact has been made on EEOC’s
complaint backlog and systemic discriminatiorr in the
Nation. These increasees should not exceed 50 percent,
since the agency eould not adequately manage an
excessive number of new employees. .

C. Training

EEOC'’s Lrammg program has been almost tota]ly
directed toward its compliance staff.* During Fiscal
Year 1972, 676 professionals attended a 40-hour
course on the technical aspects of compliance. The
Commission is plannin ograms to meet train-
by the expanded coverage pro;

vided in the 1972/Act. ‘

Training regponsibility has been divided between.
two offices: one responsible for logistics and the other
for program content. Agency consensus is that pro-

1 Thees centers would bs responsible for handling court cases under the
new enforcement authority e.nblhh.d by the Equal Employmcnt Oppor-
tunity Act of 1972.

2 Thers ore 92 .u:hmhed immuy positions in the OMce of Gcncnl
Counsel. The Fiscal Year 1978 budget would 2dd.250 attorneys. These new
positions are needed to implement the EEO Act "of 1972. The shortags of
litigation attorneys partially explaine EEQC's lack of activity in this area.

3 In determining its budget requests, EEOC hai taken f{nto consideration
the difficulties it will encounter in filling new vacancies and maintaining a
balanced staff. .

4 Exceptions are a treining program for 80 Voluntary Programs Officers
and a general orientation for EEOC etafl.
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gram specialists are best suited to “‘conduct EEOC’s
training because of the complicated nature of com-
pliance activities. Specialists are familiar with the
Commission’s most recent decisions, court cases, and
investigative techniques. This enables them to bring
the most up-to-date -information to training sessions.
Yet the heavy reliance on compliance specialists for
training cuts into- their ability to do their own work.
Recognizing this, EEOC is beginning to use more
video tapes and other audio-visual aids.

A major problem is that the training is not sys-
tematic. Much of it consists of on-the-job training at
the district levels. Consequently, the quantity and qual-
ity of training varies from district to disd#ict. In a step
toward uniformity in training, EEOC has begun the
development of comprehensive training manuals on
the technical aspects of compliance. “

With the influx of new staff and the transfer of
staff between units, it is essential that training be
conducted on an ongoing basis. The most effective
way of doing this is to establish an adequately staffed
central office with overall training responsibility. Spe-
cialists still would be used, but under the direction of
a full-time training coordinator. The coordinator
would, among other things, assure cooperation and
uniformity among the various districts.

. MANAGEMENT

EEOC continues to experience serious management
problems. There has been a lack of emphasis on the
efficient conduct of day-to-day operations. Conse-
quently, the agency has suffered from management’s
inability to provide needed services on a timely basis.

In the past, the agency has been hampered by a
lack of clear definition of each office’s responsibilities
and the meany by which each office would be held
accountable. Althouglhe chief manager of the agency
is its Executive Diredior, critical functions are per-
formed by the Office of Management,® and that Office
reports directly to the EEOC Chairman. This continues
to pose serious problems,® but steps are being taken
t(,)’ﬁlrrect some of them. '

e Office of General. Counsel has encountered dif-

‘ficulties in obtaining needed office space and supplies

and in filling clerical and paraprofessional vacancies.
The entire Office of General Counsel was moved out of
the agency’s headquarters because of a space shortage.
The new facilities provided this Office will not suffice’

even if the Fiscal Year 1973 budget request is ap-

proved.

At the suggestion of the Office of Management and
Budget, EEOC is developing a Performance Manage-
ment System (PMS) which shoiild be operational by
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the end of the third quarter of this calendar year.
This will have both short- and long-range significance
for the agency. The basic idea is to provide clear
agencywide and divisional program goals and objec-
tives, PMS, requires the development of accountabl.hty
systems which the agency has needed for some time.
Although not designed to reduce the backlog of charges
per se, PMS is expected to help resolve problems
which have hampered efforts to reduce the backlog.®

Also being teveloped is a Work Measurement Sys-
tem, designed to collect from each district office data
on the amount of time district office employees spend
on specific functions. This should provide EEOC with
a good tool for improving management. Some of the
Commission’s reporting systems duplicate each other,
and the Commission has recognized the need to stream-
line its internal reporting systems to eliminate the
overlap. .

IV. EQUAL EMPLOYMENT OPPORTUNITY
(EEO) ACT OF 1972 .

The EEO Act of 1972 effective March 24, 1972,
makes EEOC responsible for three new groups- of
employers: (1) public and private educational institu-
tions; (2) State and local governments; and (3) effec-
tive March 24, 1973, employers and unions with 15 to
24 members. The act gives EEOC authority to enforce
its decisions in the courts. Although EEOC is reluctant
to estimate the number of complaints in Fiscal Year
1973 resulting from its expanded jurisdiction, it re-
ceived 1,326 complaints concerning educational insti-
tutions and State and local governments from March
through June.

EEOC had filed only five court cases under the act
by the end of Fiscal Year 1972,° but others were
being prepared. Among reasons given by EEOC for

not filing more cases is that it did not know what

type of enforcement powers, if any, it would receive

- -

°Eumylel of thess functions include securing personnel, obtaining nﬂicc
space ‘nnd supplies, snd suthorizing travel and oxpenditures. »{}

* An oxample of such probloms is the disssnsion bolween the Enculln
Director's Office and the -Office of Management over matters related Yo
travel authorization snd fund exponditures. Previously, nb standardized
controle on travel suthorization and ’!V.ndllul.l were applied to the Offico
of the Executive Director and field personnel. Now, the Office of the Execu-
tive Director is required to sdhere to policies establlshed by the Office of
Management. ‘

T The move itsell will como at a time when the Office should be d"nlln’
full attentlon to implementing the EEO Act of 1972, The act places the
Office of General Counsel in a central role in the agoncy, and it would
appear that ways should be found to keep the Office at beadquarters.

® For example. there traditionally has béen some confusion over the role
of regional directors. Declsions often were made by headquarters stafl
without id fonal stafl opini PMS will clarify the author-
ity ;nl regional directors and specily their degres of control over district

stion of

‘officers.

* The first casc was filed a woek after the act becamo effective. In
determining Inltial priorities for filing suit. large corporations were sxcluded
becsuse of the large amount of time required to Prepsro cases against them.
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from Congress until the act was passed. The argu-
ment is not totally compelling. EEOC knew that if it
received any new enforcement tools it would be au-
thorized to file lawsuits or iasue cease and desist orders.
The agency could have begun developing alternative
. plans to ensure that once the act was passed, a number
of ‘cases would have been ready for presentation.
The prompt filing of a number of important, prece-
dent-making cases not only would have strengthened
morale at EEOC but also would have served warning
upon employers and unions that EEOC intended to
enforce the act aggressively. . '

Another justification offered for EEOC's failure to
adopt a more assertive role, immediately following
passage of the 1972 Act, was its lack of staff—
specifically lawyers—and inadequate budget.” Yet
EEOC failed to have a supplemental budget request
ready once the act was passed, deciding instead to

amend its Fiscal Year 1973 budge;}lrequest.” No -

attempt was made to obtain money f;‘om the Presi-
dent’s Emergency Fund, and it appears that no
'steps were taken to reallocate existing yacancies or to
make the hiring of attorneys a priority.

At present, EEOC does not plan to give special
preference to State and local. government cases.!?
There are at least two reasons which make it impera-
tive that EEOC reconsider this decision: (1) State
and local governments are among the largest employ-
ers in the Nation; and (2) Congress probably will
pass one or more of the proposed revenue sharing
bills.}® EEOC needs to develop strong action-oriented
programs designed to raise State and local govern-
ment employment standards to the level required of
Federal agencies and contractors as rapidly as possible.

EEOC is still negotiating with the Attorney General
on processing referrals pursuant to Section 706(f) (1)
of Title VIL.'* The Commission has not referred a
State or local government case to the Justice Depart-
ment for court action despite the fact that it has re-
ceived over 800 complaints on this subject since the
act became effective.!8

V. - REFERRALS™TO THE JUSTICE |
DEPARTMENT :

During Fiscal Year 1972 there were only 13 Section
707 referrals to the Justice Department.’® Many of
the .referrals in Fiscal Year 1972 were made at the
end of the year, and the Department has not had an
opportunity to act on them.

EEOC has recently changed its internal referral
proceduré to give regional and district directors more
authority in selecting possible referral cases and ac-
tions for EEOC litigation, and Yo give more emphasis

to cases of nationgl importance. Complaints which are
potential 707 referrals, or which may be the subject
of EEOC litigation, are identified at the district level
after investigation and conciliation efforts have failed.
District directors have been asked to forward one case
a week to regional directors. Regional directors, after
evaluating the cases, forward them to the General

" Counsel’s Office, where a recommendation for final

action is made.
_ *There are distinct possibilities that such cases, espe-

cially those of national impact, could be identified for
" enforcement action upon initial receipt. At present,

hqwever, this is not being done. EEOC should begin
thinking of guidelines, procedures, and criteria to
identify possible court-action cases as early as possible.

EEOC and the Jusatice Department have not devel-
oped parallel jnv ig;.ive techniques and require-
ments, and the resulf is time-consuming duplication

of work because Justice officials often feel EEOC

_reviews are inadequate. EEOC has developed its own

investigative manuals, and these manuals should in-
clude joint Justice-EEOC requirements for investigat-
ing Section 707 referrals. Justice should be able to file
suit without doing a significant amount of additional

work on EEOC referrals.
VI. COMPLIANCE ACTIVITIES

Excluding charges filed under newly added cover-
age, EEOC anticipates 45,300 charges to be filed
during Fiscal Year 1973. The average time required
to process a charge, from receipt to disposition, has
increased to 60.2 field professional man-hours in Fiscal
Year 1972, To reduce this, EEOC: has changed its
compliance procedures. Basically, the agency is simeli-
fying its procedures and providing more informal

10 Prepsring & casa for alther & judiclal or administrativa hearing
raquires much the sama typa of effort In terms of fact-gatharing and
analysis, datarminati of di to q and legal resaarch.

31 Thers is soms justificatfon for this action Ih that Congress probably
would not hava approved tbe request by tha and of Fiscal Yaar 1972,
However, & supplemental budget request would {ndicets to Congress that
EEOC was anxious to implement the new act. N

17 1n somse Inetances, as In tha casa of privata omployars, priorlty treat-
mant will be given to charges Involving such mattars as raprisals.

33 These bills provide Fedaral funds tor States and localitfea without
the traditi : Foderal raqui spacilylng how the monay ahould be
spant. This Incrcascs the ability of Stata and local offclals to affact the
distribution of tha funds, thus making more urgent.the naed for fair smploy.
mant practices at this laval.

14 Section 706(f)} (1) spacifics thal Stata and local governmant cases are
to ba reforred to tbe Justica Dapsrtment for possibla civil aetion.

18 The Justice Departmant, howover, has filad two lawsults agalost ‘local
governments for violation of the 1972 Act.

10 Section 705(g) (6) ampowars EEOC /to rafar matters to the Attornay
Gensral with & recommendation thet & civil action be institutad undar
Section 707. That section In turn parmits tha Attorney Caneral to fnstitute
& clvil action when he or sha has ressonable causs to ballave that thare s @
pattern or practica ol reslstance to the rights sacured by Title VI In
fiscal year 1971, EEOC salected 36 files for referral, but dhe Justice Dapart.
mant agreed to act on only ona.
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options, allowing complaints to be resolved informally
at any stage. More authority will be given to regional
and district directors. Precedent cases compiled by
EEOC now can be relied upon. Dgta processing tech-
mques, a Performance Managcgnt system, and a
Work Measurement System will be used to expedite
staff efforts.

There is no way of determining what impact these
proposed changes will have on reducing the charge
backlog. By June 1972, the backlog had increased to
53,410.

A track system, currently before the Chairman for
approval, should provide a useful priority tool for
expediting charges. Charges on tracks three and four
are those which can be rapidly resolved because they
are uncomplicated and deal mainly with single issues.
Track one charges, to be handled by headquarters,
are of national importance and deal with systemic
discrimination. The Commission plans to handle more
of these cases by establishing a national unit of 50 to
75 persons who will work in seven-person teams. Cases
on track two involve systemic discrimination of re-
gional significance. It is anticipated that once the num-
ber of national-impact cases has been reduced, the
Commission will shift more resources into the effort
to resolve track two cases. 5

During Fiscal Year 1972, EEOC continued its at
tack on industrywide discrimination. Industries in-
volved were canneries in California and the electric,
gas, telephone and telegraph utilities nationwide.
Charges were filed against gas and electric companies
following Commission hearings on the utilities indus-
try.]” An investigation involving five canneries has

[§

(-4
eral compliance program with priorities and agency
ngjg}mcnm has been developed.

)
Vil. “ BACKLOG

The backlog charges at EEOC has increased
from 23,642 in September 1971 to 53,410 as of June
30, 1972, and is expected to exceed 70,000 by the end
of Fiscal Year 1973 unless effective procedural changes
are made. A total of 43,101 backlogged charges are
pending investigation. Eliminating the backlog con-
tinues to be one of EEOC’s most pressing problems.

Some steps are being taken to reduce the backlog.
The Commission completed a major study of its com-
pliance program in February 1972 and recently voted
to make significant changes in its compliance proce-
dures. These changes, like the tracking system, are
designed to increase the rate of charge resolution.

Nevertheless, excluding charges which will be filed
under the l97g_gmcndmcnts to Title VII, the Com-
mission anticipates 45,000 new charges during Fiscal
Year 1973. Even with staff increases over the next
few years, it probably will take at least four to five
years to eliminate the backlog of charges,?

State and local Fair Employment Practices (FEP)
agencies must be recognized as an important means

. of reducing the backlog. More will have to be done,

just been concluded. EEOC intervened before the Fed- .

 eral Communications Commission when the American

Telephone and Telegraph Company (AT&T) re-
quested a rate increase. EEOC contended that AT&T
discriminatory employment practices should be elimi-
nated before a rate increase is granted. Hearings are
continuing, and AT&T was expected to begin its
presentation in September 1972,18

As a result of charge-initiated investigations, the
Commission’s Conciliation Division has engaged ‘in
industrywide conciliation efforts in the airline, ship-
ping, paper, trucking, construction, nefs:media, engi-
neering and oil-productiori industries s well as with
national youth volunteer organizations. The Commis-
sion has involved, to some extent, the various Federal
contract compliance agencies in its conciliation ef-
forts.’® Additional coordination is needed if Federal
policy toward its contractors is to be consistent and
duplication of effort is to be avoided. No overall Fed-

3
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however, to raise the standards of these agencies to
the level of EEOC and to improve their rate of success-
fully resolving charges.

VIl. DEFERRAL OF CHARGES &

During Fiscal Year 1972, 14,218 charges were de-
fesred to State FEP agencies. In Fiscal Year 1971,
8,516 charges were deferred. EEOC does not have
data on the number of charges that were resolved
or the number which reverted to EEOC for subse-
quent processing.

An EEOC study found that 22 State deferral agen-
cies processed 35,715 charges between 1968 and 1971
and made 6,869 findings of probable cause—a cause-
finding rate of 19.2 percent. Realizing the need to
improve ‘this rate of cause-finding, EEOC devéloped

37 See Section X1, Commizeion Hcerings.

15 EEOC hes o task force working on the AT&T caso. Coordinators In
ssch office identlly ATAT ch"lu: Thess charges are consolideted lnto the
overs!l cese, lor which \here will be one conciliation sgresment. Based wpon
evidence adduced by EEOC, there Is over 83 billion in bsck pay imvolved.
EEOC hed thought in terms of seeking only e emell percentage of this
figure (950 to $75 miltlon), while FCC thought $300 million should be
sought In s national sgresment.

¥ For orample, EEOC hss kept the Federsl Aviation Administration
Informed of its involvement with the sirline Industry. EEOC ssnde concille-
tlon sgresments lo complience sgencies for feview.

20 Future slefl incressss-—coupled with new plograms now being imple-
mented for ‘moro operationsl sfficiency and others subject to Commlssion
approval—should heve the effsct of quickenlng EEOC resction time; la,
disposing of s cherge In sn eflective menner relatlvely soon sfter the charge
is filed with EEOC.
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a FEP contract program. EEOC is requiring agencies
under contract to initiate charges alleging a pattern
or practice of employment discrimination whenever
“possible, rather than merely adjudicating individual
complaints.

EEOC’s amended- regulations on deferrals provide
that in order for a State or local agency to receive
deferred Title VII charges,. it must apply to EEOC
and certify that its law is .comparable to Title VII
in scope and in interpretation.?! Once approved, the
agency must demonstrate its continuing ability to
furnish the same rights and remedies as those an
forded under Title VII.

As of January 1, 1972, findings had been made in

861 cases processed by State agencies under EEOC
contracts, and violations were found in 736, or 81.2
percent. This would seem to indicate that introducing
Federal standards of case processing through EEOC:
funding has increased these agencies’ effectiveness. The
contracts also have produced an unprecedented nlim-
ber of State court actions. EEOC is increasing the
number of training programs for State agencies.

EEOQC will never be able to do everything necessary _

to eliminate discriminatory employment practices. It
must, therefore, devote more time and resources to
developing the potential of State FEP agencies. EEOC
should conduct a study of ways these agencies could
be used, and it should begin planning to improve
agencies currently unqualified to receive its grants.
The 1973 budget request of $4,600,000 22 for FEP
agency contracts is only a beginning.

IX. ENFORCEMENT OF CONCILIATION
AGREEMENTS

EEOC continues to give low priority to enforce-
ment of conciliation agreements with respondents,
reportedly because of a shortage of manpower. The
agency responds only when a blatant violation is
reported. Even then, an attempt is made only to
correct the problem reported. No effort is made to
review the entire conciliation agreement to determine
if other violations exist. The Commission has, how-
ever, o procedure whereby respondents who are part
of a class-action charge report on their progress in

, one full-scale public hearing a year. The 1973 budget

meeting the terms of their conciliation agreements. .

EEOC has requested additional field resources in
its Fiscal Year 1973 budget submission to carry out
a program of postagreement reviews. Under the pro-
posed program, two conciliators would be assigned to
cach regional office. They would devote all of their
time to conciliation reviews and other followup ac-,
tivity. Considering the number-of conciliation agree-
ments and the number of violations reported, two
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conciliators per region probably would be suffidient
to review alleged yiolations of agreements but ndt for
undertaking the general followup program which is
necessary.

This should become a

Commission’s activity

important aspect of the
pecially in view of EEQC’s
authority to enforce its conciliation agreements judi-
cially. The agency should think in terms of expanding
the number of conciliators and assigning some to each
district office.

X. COMMISSIONER CHARGES

A 1dtal of 197 Commissioner charges was filed in
Fiscal Year 1972, an increase of 37 above the pre-
vious fiscal year. Heretofore, a systematic use of such
charges has been limited by (1) a lack of enforcement
authority; (2) the need to cope with the growing
backlog of cases; and (3) the fact that most Commis-
sioner charges were broad in scope, thus requiring
major investigations and a large commitment of staff.
_. Since EEOC now has the authority to enforce its
own conciliation agreements, has hopes of reducing
its backlog through improved management techniques,
‘and has more staff, it may now increase its use of this
important enforcement tool. Studies are being made of
ways of utilizing Commissioner charges against select
industries and geographic targets, and of using Com-
missioner charges to consolidate large numbers*of
unresolved cases against major corporations.

XIl. COMMISSION HEARINGS
It has become Commission policy to hold, generally,

roQuest provides sufficient funds for more hearing ac-
tivity, but the Commission has not decided whether
additional hearings should be a priority item. In view
of other pressing needs, an enlargement of hearing
activity may not be the best use of EEOC manpower.

In scheduling hearings, the Commission considers
such factors as compliance history, minority and fe-
male employment, and potential for increased utiliza-
tion of minorities and females. In Fiscal Year 1972,
one hearing was held in Washington, D.C., during
the week of November 16, 1971, on the employment
practices of the gas and electric utilities industry.
As a result, nine firms were selected for Commissioner

charges ?* and 11 for voluntary followup programs. -

81 Siate FEP sgencies have bsen given temporsry sgresments which sllow
tham one yesr to moet ths naw EEOC derde. Soms alraady
quelify. while others will hava to have thair legielatures strangtben thalr
Equal Employmont Opportunity (EEO) laws. EEOC interpreata Titla VII
to mean that it ls not raquired to dafer charges to State sgencles with
inadaquets EEOQ laws. Tha Interpretetion wlill probably bs chsllenged in
the courts.

38 §1,500,000 wea sllocsted In the EEOC's 1972 budgst {or FEP sgenciss.
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Thpl Commission offered 10 companies technical as-
- sistance. Two rejected the offer, three accepted, and
five 'inilially postponed acceptance.?

Xii. ' RELATIONS WITH THE OFFICE OF
FEDERAL CONTRACT COMPLIANCE
(OFFCC)

EEOC has had little contact with OFCC, and that
has been on an informal basis at the regional level.
Reorganization at OFCC and EEOC’s activities relat-
ing to the EEO Act of 1972 are reported to have
been the barriers to extensive and continued liaison.
Although EEOC recognizes the need for changes in
the Memorandum ofga! hderstanding,?® no plans are
envisioned to make those changes. The Equal Em-
ployment Opportunity Coordination Council, of which
both EEOC. and OFCC are members, is to review
duplication and inconsistency, but the Council has
met only twice since March. At neither meeting did
its members discuss substantive issues.

Since OFCC has been reorganized in such a manner

as to make its effectiveness at best questionable, it is

of primary importance that EEOC assume a larger

lealership role. It is imperative that EEOC take the

lead in assuring cooperation, joint plarming, and pol-

icy lmplementntlon among all Federal agencies in-

volved in securing equal employment opportunity.

EEOC has yet to mdlcnte its acceptance of this role.
]

XII. UNIONS -] Foow

In Fiscal Year 1972 EEOC funded three reae?rch
and development programs nttemptmg to eliminate

systemic discrimination in referral unions 2° through
administrative law enforcement techniques. Two of
the projects are in the investigative stage. The third,
however—that of the New Jersey Division on Civil
Rights—has resulted in consent orders with three
unions and employér associations. The orders are de-
signed to eliminate discriminatory apprenticeship and
membership mqulrementn and to increase minority
referrals and membershlp Material developed by the
New Jersey program will be provided to six other
funded agericies which have initiated charges alleging
a paﬁem or practice of dmcmnmanon agamat re-
ferral trade unions.?”

Although these projects and other ad hoc actlvmes
are intended to deal with union discrimination, they
scarcely begin to reach the level of action necessary

~ to combat discriminatory union practices. Sufficient

EEOC resources have not been allocated to eliminate
these practices on a systematic basis, and inadequate
attention appears to have been paid to this important
aspect of EEOC’s mandate.

23 At the request of the Departmen of Justice. the Commlssion did mot
issue a charge against one company but referred it lnlomlllol to Justice
for investigation and possible Souuon 707 actlon.

24 Thres of the five which 1 y postp

M The M d of Und is'a comphl-l .handling sgreement -~
signed by EEOC and OFCC on May 20, 1910 -

20 A referral union s one which operstes a hiring hall; lo. one which
exercisas the functione of referring its members for employment. .

27 At tha request of Washington, D.C.. Printing Specialista and PlW
Products Unlon Local 449, International Printing Pressmen and Aséistants’
Union of North America, AFL-C10. the Commission developed an affirma-
tive action plan to edd 00 employees {mainly black) .within Local 449°
jurisdictioh and eventually achieva 24 Parcent minority fepreseatation in
the Washi area’s 40 d printing plants.

d later ted

i




-

- the Office of the Assistant Secretary for Equal
tunity to work with the real estate industry and with

DEPARTMENT OF HOUSING

"AND URBAN DEVELOPMENT (HUD)

l. OVERVIEW

During the past year,/ilUD has strengthened its
approach to the enforcement of Title VIII and Title
VI. Through the issuance of important new regula-
tions, it is.working for wider compliance with Title
VIII by building fair housing criteria into the fund-
ing process for HUD programs. For example, appli-
cants for funding of subsidized and public housing
projects must now take ateps to widen the range of
housing opportunities available to minorities, and
builders and developers applying for HUD assistance
must follow affirmative marketing policies in soliciting
buyers and tenants.

These criteria, however, fail to cover major aspects
of HUD programs. Affirmative marketing guidelines
do not place fair housing. requirements upon the sale
or rental of existing housing. Applicants for commu-
nity development programs are not required to dem-
onstrate fair housing efforts, excdpt with regard to
low- and moderate-income housing. The essential cri-
teria for tenant selection have not yet been issued.

Implementation - of the criteria has also been in-
adequate. In most cases, equal opportunity personnel
have not been assigned a clearly defined and signifi-
cant role for executing the criteria.

In addition to the criterin, HUD has undertaken
a program to encourage widespread affirmative action
toward reaching national fair housing goals. It has
established an Office ofl Voluntary Compliance within

dppor-

State and local agencies. ‘Among the Office’s projects
is negotiating across-the-board aflirmative action plans
with homebuilders who have a nationwide business.

HUD’s efforts to combat discriminatory situations,
however, continue to focus on complaint processing

rather than_upon compliance reviews, Its only com-
pliance reviewp are in conjunction with its Title VI
responsibilities. These reviews focus on recipients of

HUD assistance and not on the dual housin rket,
which exists over and above HUD programs and is
covered by Title VIII. Further, in the past year HUD
conducted only 186 such reviews, although it funds

-
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some 12,000 local agencies. HUD has yet to initiate
its planned citywide reviews to determine compliance
by State and local agenciés and by the houamg
industry. .

Despite its currently limited capacity for conducting
compliance reviews, HUD has not issued comprehen.
sive guidelines for determining where such reviews
are needed. Even in those instances in which HUD
mikes a finding of noncompliance, it often becom
involved in protracted negotiations with the oﬂendf
instead of using its authority to}terminate or even
defer funding.

HUD is attempting to -establish “a' ggfnprehensive
system for collecting and using data, ﬁ;ew tabula-
tions are yet available. Moreovex:, the tabulations
planned, although reflective of mmbnt{y participation
in HUD programs, will not provide xnformatlon about
residentinl patterns of segregation. . 5

HUD recently convened  a committes’ ofj Federal
agency representatives for Government.wide coordina-
tion. And under an agreement with General Serbices
Administration, the Department plays a role in assur-
ing adequate lower-income housing, open_on a nondis-
criminatory basis, in areas where Federal agencies are
locating. Overall, however, HUD has been slow to take
initial steps for assuming Federal leadership under

Title VIII.

HUD has reorganized its Equal Opportunity Office
to provide support for its expanded focus and has
planned substantial training of equal opportunity field
ataff to prepare them for their new assignments. None-
theless, the Office of the Assiatant Secretary for Equal
Opportunity remains understaffed, and this will dimin-
ish the reorganization’s promise for facilitating the
execution of HUD’s new responsibilities,

Overall, HUD has made significant improvements - -

in the structure of its civil rights effort, but its new
requirements leave unattended several major areas.
Al ugh HUD has gone a long way toward establish-
ing an effective compliance program, what exists at
present is a paper program. The rteal test will be
HUD’s performance during the current fiscal year. -
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Il. PROGRAM AND CIViL RIGHTS
RESPONSIBILITIES

"HUD is the major Federal department involved in

the production of housing.! It also bears primary
responsibility for Federal efforts in commumty pInn-
ning and development.?

HUD’s most significant duties relating to equal

" opportunity in housing and urban development dre

.

the enforcement of Title VIII of the Civil Rights Act
of 1968 and Title VI of the Civil Rights Act of 1964.°
Title VIII prohibits discrimination in the sale and
rental ¢ of most housing.® HUD is charged with the
overall administration of this title, and specifically
with the investigation and conciliation of related com-
plaints of discrithination. Title VIII further requires
that HUD and all other. Executive agencies and de-
partments administer programs and activities relating
to housing and urban development “in a manner
affirmatively to further the policies” of the law. It
gives HUD the responsibility for secfiring agency
cooperation in this regard.® Under Title VI, HUD
has the duty to ensure nondiscrimiriation in programs
and activities for which it supplies financial assistance.

Il ENFORCEMENT MECHANISMS

A. Equal Opportunity Standards for HUD
Programs ‘

During the last year HUD has undertaken a new
and worthwhile approach toward administering its as-
sistance programs to further Title VIII and td assure
compliance with Title VI prior to HUD approval of
assistance.” It has issued new equal opportunity regu-
lations and requirements for reviewing applications
for HUD funds.® Their specific purpose is ensuring
that HUD assistance is used to further housing op-
tions for minorities and low- and moderate-income
families by increasing opportunities outside existing
areas of minority and poverty ‘concentration.

1.
In January 1972, HUD issued a set of eight criteria
to be used by program staff in rating applications
for participation in HUB's subsidized housing pro-
grams.? Four criteria concern opportunities for minor-

H(;using'Projcct Selection Criteria

ities and low-income families.!® Thus, the objective
is to ensure that subsidized and public housing pro-
jects are constructed on locations outside areas of
existing minority and poverty concentration. The pro-
posed project must: (1) serve urgent unmet needs for
low-income housing; (2) widen the range of housing
locations available to minority families; (3) not con-
tribute to the concentration of subsidized housing in
any one section of a metropolitan aréa=and (4) have

potential for creating minority employment and busi-
ness’ opportunities. Proposed projects must attain a
“superior”

<=

or an “‘adequate”
in order to be npproved

rating bn each criterion

~ While the content of the criteria is generally ade-
quate, HUD’s approach to lmplementatnon reduces
their effectiveness. One problem ’lhat HUD pro-
gram staff is instructed to evaluate cach proposal upon
receipt. This limits the possibilities for comparing
proposals within a given metropolitdn jorea. It Lhus
fails to ensure that only the best will receive superior
ratings and that the aggregate of proposals accepted
in a particular metropolitan area will furthér the op-
tions for low- fand moderate-income families on an
areawide basis.!! Since applications are funded peri-
odically, HUD should be able to conslder groups of

proposals simultaneously,'? .

. In the absence of comparative evaluations, HUD

T in Fiscsl Yesr 1972, HUD's housing program snod housisg mianegsmsnt
appropristion wes cstimated st $2.7 billion. ln eddition. sn sstimated $19.7
billion of housing insurence was written.

® its Fiscsl Yssr 1972 estimated appropriation for community planning
was 81.8 milllon and for community dsvslopment was sboul $900 million.

? Other msjor srees of responsibility which will not be trestad bere sra
equsl employment opportupity, contrsct compliance, sod minority entre-
prencurship. '

¢ Executive Order 11063, lssuad in 1962, flso requires bondlscriminstion
in the ssle snd rental of federelly subsidized or insured housing.

% More than B0 percent of the
covered by Title VIIL.

' Title Vil requires 1IUD mtm-kc studiss and disseminate reports with
respect to the neture snd extegk of discriminatory bousing practices. It also
requires HUD to cooperste with and give technicel assistance to State, local.

Nation's housing is astimated to bs

snd other public end privets sgoncies regarding programs to puv-m and
sliminete housing discriminstion.

T HJUD +is the only Fodsrel agency thet has taken ths lmpnrum step of
Integrating squsl opportunity fsquirements on s wide scels in {ta etandarde
for distributing essistance. Whils cssentisl to the success of the HUD egual
housing opportunity offort, thess rsguistions cannot bs relisd. upon as ths
principsl machenism for effccting complisnce with sither This VIII or
Title VI. They spply only to HUD programs, whils Titls V111 appliss to
most housing. Ths regulstions sra dirscted only at schieving squel housing
opportunity, although Titls Vi rcqulrn nondiseriminstion in olf ageas of
Faders! sssistence. i

¢ They spply to bulldsrs end lpnnlﬁx e.g.. nonprofit groups which
submlit propossls lor funds snd lnsursnce under major HUD housing pro-
grsms. and locsl, u(lnnll snd Stats sgenciss spplylng for community plan.
The rsquirsments must be mst
befors sn spplication s spproved. N

ning end development grents snd loans.

° They sepply to four programs: homoownership for low.incoms Tamiliss.
subsidizad multifemily housing, rsnt supplement Rrojects. low.rent
public housing. Dul)d-u, dsvelopsrs, end sponsors requesting thet HUD
resorve funds for subsidized housing projects snd housing authorities sssking

end

astbility spprovsl for low.rsnt public housing projscts must mast the
fteria.

19 The objsctives of ths other four cl‘lllrl‘: eto that ths project bs
cansistent with prlncl‘p\u ol orderly growth an
thet {t heve s ;mlllu savironments! Impsect; thet the developer be abls

devslopment in sn area;

lo produce Qusiity housing promptly etd at ressonsbls cost; ’nd that, for
rontsl ‘projocts, there ;fﬁ sultsble provisions for sound housing “menegamsnt.

i1 A comperetive t\!umnn of current propossls within & given mstro-
politen eres shouid coniribute to the rstings which sre sesigned to pertioulsr
proposals. Currently HUD Instructe Aeld steff to group proposals togsther
only after tho rstings Jevs beon sssigned,

used in detorminity pflorities for funding.
lavol

to snsurs that the retings are
This doss not contribute to the
Y plan for ersewide funding.

I8 This is possible hscsuse HUD eppropristions sre sllocsted to Bsld
offices on o periodic hasls.

p of e sy
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fapproval of dites for subsidized housing can be hap-

hazard. In fact, HUD has not instituted any overall
planning system for selecting subsidized housing sites
within metropolitan areas.!®

A further difficulty in implementing these regula-
tions is that HUD allows field offices wide discretion
in determining the market areas; i.e., geographic
boundaries for. their evaluations. Although instruc-
tions to field offices stipulate that the market area
must be large enough to encompass more than one
proposed project, there is no requirement that the en-
tire metropolitan area be considered. Hence the objec-
tives of the project selection criteria are undermined.
When HUD approval of project sites is not based on
analysis of the entire metropolitan area, the range of
housing locations available to minority and lower-
income families is narrowed.

HUD fails to outline an adequate role for the equal
opportunity staff in administering these new regula-
tions.!* Although the civil rights implications of the
regulations are unfamiliar to program staff, equal op-
portunity staff members have not been required to
monitor the approval process systematically. Equal
opportunity staff have conducted no widespread re-
views or evaluation to determine the in'1pact of the
new regulations, or whether the regulations are being
properly implemented by HUD staff.

2. Affirmative Fair Housing Mnrketing Reg-
ulations

Ancther promising step is the issuance of HUDs
affirmative marketing regulations in January 1972.
They. requite builders, developers, and sponsors apply-
ing for participation jn all HUD-assisted housing pro-
grams 1% to “pursue affirmative fair housing market-
ing policies in soliciting buyers and tenants, in deter-
mining, their eligiblity,’® and in concluding sales
and rental transactions.” Before an application is ap-
proved, the applicant must submit an affirmftive mar-
keting plan " which meets HUD’s standatds. Com-
pliance with plans is monitored by equal opportunity
staff.18 - . o

A major weakness of the regulations is that thcy
do not apply to existing FHA.insured or -subsidized
projects,!® even though racial and ethnic data col-
lected on existing subsidized, multifamily units show
extensive segregation. Further, the regulations cover
only the builder’s projects and'subdivisions developed
under FHA programs. Builders participating in HUB
programs thus are not required to market all their
housing affirmatively.

To date, HUP has mt;de no widespread evaluation

)
Q ' -

R

of the quality of affirmative marketing plans submitted
by applicants. Although HUD believes builders and
field office personnel are “generally working coopera-
tively in developing acceptablc plans,” concrete evi-
dence is unavailable. -

3. Workable Program for Community Im-
provement

Communities applying for urban renewal and re-
lated community development grants and loans must
first file a workable program for ccrtiﬁc?ion.20 New
requirements for certification were added in Decem-
ber 1971, stipulating that a locality submit a program
both for expanding the supply of low- and moderate-
income housing and for eliminating practices and
policies, including exclusionary zoning, which restrict
that expansion. In additon, the community must pre-
sent a plan to eliminate discrimination in the housing

~ market as a whole.

The workable \program must be re&l:hﬁcd every
two years, and is subject to midterm reviews. Under
HUD instructijons, a locality failing to. comply with its
plans will not be récertified until il“t‘ies‘soé The local-
ity cannot receive program funds whilg in m8ncompli-
ance. The regulations offer important leverage in
furthering equal housing opportunities,
early to know how stringently they willebe applied.

4. Selection Systems for Community Devel-
opment Programs

During the past 18 months HUD devéloped new

selection systems for funding community development

13 HUD has begun tho devolopmont of maps which will display locations
of oxisting HUD projocts. Thess maps may sorva as s ussful tool o overall
planning, but it s not knpwn whan thay will be availsble.

16 This faflure  holds trug for ,tho msjority of HUD's new program
standards. Involvoment of aqual opportunity sta#f s limitad to such responai-
bilitles as assistanco in the design of implumunlullon fnstructions. An xCop-
tion to this shortcoming is the affirmative markating ragulations, which
1 itoring by oqual opportunity atafl or a

require p ovaluation and
designoo.

¢ HUD's Fodaral Housing Administration (FIA) first datarmioes “fagsl.

ut it is too .

bility’* for tho proposed projaet, bassd on s review of such ltame a» cost, -

locstion, snd wator and sawaga fscilities. A bullder Is then aligibla for
conditional commitmont of funds. Lending losthtutions oftan raquirs FHA
foasibility spproval boloro financing bulldars.

'8 Such llillbml'y critorfa a3 crodit ratings snd personal rafarenca may
not be used fn a discriminatory mannar.

17 Guch s plan might include programs for publicixing tba avallability
of units to minorities and spacifically recrultlog buyars and tensnts, for
minority hiring, and Inr oducating tha bulldar’s own staff on (alr houaing
rosponsibilitios.

'* For rontal projects, monitoring continuea throughout tho lifa ol tha
mortgsga. In subdivisions, tho plan applios only to tho initla) aala.

15 HUD has ststad that {t intonds to study tha impact of the regula-
tlons on tha racial composition of naw projacta befors detarmlning whathar
to ply tham to axisting housing. Sinco many of tha projocts are not
yeWJoccupind, no comploto ovaulatipn of tha effect of the regulations has
boon possible.

%0 Certification s an indication that tho ¢ fty has adag ‘codea
and codo enforcomont and has ostablishod s planning program, a housing
pmﬁn_m. a rolocation program, and s _program for citizan "involvamant.

+
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programs.?! Like the project selection criteria, the
purpose of these selection systems is to assure that
applicants 22 for HUD funds are, making efforts to
expand housing oppot,;tunities for rhinorities and low-
income families. -

Applicants for all but one of the*programs must
take significant steps to expand low- anid' modezpte-
income housing on a nondiscriminatory we
regulations contain no prerequisite, however, that there
be efforts to end discrimination in ‘the tofal housing
market.”* The exception is the program for watér
and sewer grants, whichnhds no fair hopsing require-
ment in the prerequisite for expanding low- and
« moderate-income housing.?® - '

5. Planning Requirements i

Since March 1972, HUD’s major planning program,
comprehensive planning assistance,?® has required
that recipients develop and -implement a “housing
work program” 27 which includes the goals of elimi-
nating the effects of past discrimination and providing
safeguards for the future. HUD suggests, to both its
recipients and its field staff, comprehensive activities
for implementing these new requirements. None of
these activities is mandatory, however, -and HUD
has issued no definitive standards for asseasing the
recipients’ achievements. :

9

a

6. Tenant Selection Criteria Ny
Although HUD has stated repeatedly that it intends

to issue new tepant selectiop criteria 28 for all sub-
sidized rental housing, it has not yet done so. HUD
indicates that it has delayed publication of the criteria
partly because the field staff is not equipped for the
massive undertaking of administering such important
new regulations.?® This does not appear to be a valid
reason. Public housing authorities are important sub-
jects for regular Title VI compliance reviews, which
emphasize such matters as tenant selection plans.

.

B. Compliance Mechanisms

HUD uses three major tools to obt.nin_ compliance
with Title VIII and Title® VI:3° processing com-
plaints, conducting compliance reviews, and develop-
ing affirmative action programs to achieve voluntary
compliance. HUD has integrated its compliance pro-
grams under the two statutes, but the relative emphasis
on compliance tools varies for cach statute.

o

1. Fair Housing Activities (Title VIII)
a. Complaints ® ’
A major weakness in HUD’s effort to prevent and

eliminate housing discrimination . is that the effort

-

continues to be centered largely on processing com-
plaints, This is an extremely limited approach to
enforcement for two reasons. 1 ’
First, the complaint inflow has been relatively small.
As a result of a 1971 advertising and publicity cam-
paign to increase public awareness and understanding
of Title VII], more than 2,100 complaints were re-

ceived in Fiscal Year 197232 nearly double the num-.

ber filed during the preceding year. HUD also com-
memorated the fourth anniversary of the Fair Housing
Law in April 1972 with a month of activities aimed
al increasing public knowledge of, and support far,
equal housing opportunity and the Administratipn’s
policies. The ‘number of complaints received, how-
ever, continues to provide an inadequate basis for a

* o comprehensive compliance program.
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* “Second, HUD complaint processing has been slow
and has had minimal results, partly because of the

91 A galection systsm for watar and vsewer grants was fssuad o Jung
1971. Systems for grants lor neighborhood detalopmant, neighborhood leslli-
ties, and opsn space. end fof loaos lor public facilities, wera issucd fn
Aprii 1972. Thus, tbe major lty dsvelop grant  progr ars
covered. )

gencivs and

28 Forthar, il tha spplicant is s locel public sgency, such staps must
tho be \eksn by the community in which the sgancy is located. Applicants
for sach of the programs must slso demonstrste thet thay are undsrteking
adequate minority entraprensgrship afforis. All applicants, sxcapt tboss for
watsr and sewer ‘grents, wust engege ino aqual smployment Gpportunlty
sndesvors. Thare sre seversl other ?l:llqu‘lllll. depending on tbe program
involved. The spplicant must demdhstrate sdequsts provision lor local
coordination, positive impaét on redavelopmant and snvirdhmentasl efforts,
end commitment by Stats, local, end F-d-nl,-nlmn to the projsct or
program. Points are 'awarded for certein achievamants ,in sach srea.

2¢ This praraquisita should foclude requirements lor « locel fair bousing
isw, » human I and enforcemant efforta.

o8 It s of mmpé’mnu tbat regulstions for #veluation ol water
and sswar agplica as wall as other development programs soch s
open lp-éo_ have equ»‘ holsing opportunity requirements: Communities
which spply for euch programs often lsck lair bousing leglslation «fd
often-have sxclusionary land.ose palicies.

28 Racipiants include States, citiss, and regionsl or mstropolitan plane
ning egencies. T'hC'pnrpon of tha program is to ssslst communities In
planning for ity d pmant sod for urban snd, rural growth end
t capabiliti

141 (| 1aaf

to sncoursgs lhnrr to develop sppropriats

97 The purposs &l ths housing work program ls to assuro that housing
problams snd nesds;ars sn integral part of the community plsnolng snd
mensgemant plnullct

o8 Regulations Bhepld provide for a centrallesd tensnt selactlon procass;
0.8., & combinad wpiting lat for sli subaidized rental housing., Currant
regulations spply onjy to low.rent public housing, end s prospsctiva tenent
must sccept ons of {bres slternstives or revert to the bottom of the walting
1at. The pressnt crfteris have lafled to uduu‘ugr-nud “occupancy.

9 [’ contraat, hoxnu. HUD hae issted many other squel oppo’llunhy

tati itb deq staff to do sxhsustlve Monitoring.

80 Complisnce attlivitles under Exscotive Order 11063 have been ,very
limited becsuss of ovarlapping Jurlsdistions. Most violstions heve besn
hendled under the two statotes. :

81 Concillstion is the only tool prowded under Thls VII for corracting
t of pli with that title. ¢$HUD hes no snolorcemsnt
powars; f.a.. it cansot assign penaltles for noncompliance. Flndlags ol

noncompllsnce which cenoot bs resolved can bs referrad to tho Dspartment
of Justica for prosscotion.

 Compered. for sxsmpls, with the number of- smploymant complainta
racaived by EEOC (34,840 in Fiscal Yasr 1972), this i not e large numbsr.
HUD's low volums of complaints msy result lrom continued public ignor
ance of the lsw and ite remediss, snd the red tape involved o Bling «
complaint with HUD. :

39

2 Applicants lor community development .grants iocluds local publle
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inefficiency of State and local fajr housing agencies.
HUD referred 1,057 complaints to State and local
agencies in Fiscal Year 1972.% Investigations were
compleled in only 164 of those cases. Successful con-
ciliations were achieved in only 47 of those cases, and
372 complaints were recalled by HUD.. In August
1972, new regulations were published, setting stand-
ards for HUD recognition of ‘“substaptially equiva-
lent” State and lacal fair housing laws. The regula-
tions require that-a fair housing agency | cn‘fbns.tratc
competent performarce in the administra on ‘of its
law before the agengy may handle complaints re-
ferred by HUD. The pcrformancc standards rcqulr%p
timely complaint processing.

T" Flsc;il Year 1972, HUD tiself handled at Icnsg
1,474 complaints.® Of these, ¥,236 were closed, in-
cludmgﬁ %msuccessful 14 partially successful, and
only 227 successful conciliatians.?® Thus, 238 or
more cases are still pending. It takes HUD an aver-
age of five and pne-half months to process a complaint,
and sometimes ‘Yhere is a delay after investigation in-
imtmlmg the conciliatory process. As a result of a
study of. Title VIII complaints conciliated in Fiscal
Year 1971, HUD is developing a short-form process-
ing procedure for cases involving rental housing. So
far, however, it has been tried only in one region
and is not ready for nationwide implementation.

'y "

B. Compliance Reviews -

The greatest deficiency in HUD’s compliance pro-
gram is HUD’s failure to conduct any compliance
reviews under Title VIII. Conducted’ systematically,
such reviews would have greater potential impact on
‘discriminatory practices than complalnt investigations
and conciliation. HUD has mentioned the necessity
for gommunitywide investigations to identify patterns
of housing discrimination but has indicated only vague
plans for utilizing this important tool: 2 it plans to
cénduct c1tyw1dc reviews sometime in the future for
total equal opportunity complmncc in housing and
housing programs. : -

Further, HUD ,argues that in the absence of direct
evidence of discrimination or noncompliance "with
HUD regulations, it lacks the authority to conduct
Title VIII compliance reviews. This appears to be an
unduly restrictive interpretation of HUD’s otherwise
broad authority under Title VIII. Morcover, even if
one agrees with this position, compliance reviews
would have been appropriate at least in conjunction
with the 371 attempts at complaint conciliation in
Fiscal Year 1972,

- Compliance mf} should also conduct reviews of
builders’ nfﬁrmntmh markgting plans to determine if

34
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they are complying with the plans,®’ and of their
advertisements for adherence to fnlr housing guide-

lines.

HUD is not adequately prepared to make frequent
use of Title VIII reviews. There are no step-by-step
procedures for conducting Title VIII compliance re-
views along the lines of Title VI and Executive Order
11246 reviews.

HUD has indicated that it w§ll issue proposejl regu-
lations for public hearings for the promotion dnd as-
surance of equal opportunity.?® Despite the distinct
differences between public hearings and compRance
reviews, these hearings are considered by HUDJoff-
cials to be an alternative to compliance reviews.?®
There is no indication when the regulations will be
issued in final form.

c. Voluntary1 Compliance

HUD recently embarked upon a new approach to
further the policies of Title VIIL. In addition to its
reliance on complaint p";*t)ccssing, it has beguii to
take affirmative action aimed at securing voluntary
compliance with Title VII1.4° Builders, developers,
and real estate brokers, whether or not inwblved in
HUD programs, have been required since February
1972 to display prominently a standardized HUD fair
housing poster in their places of businass. HUD also
recently issued advertising guidelines, which include
suggestions for use of HUD’s equal housing oppor-
tunity logotype and for avoiding phrases or catch
words which might be used in a discriminatory
manner.

In April 1972, HUD established an Office of Volun-

*  Title VIHL requires that'a State with fsir houslng lews “sobstantially
equivstent” to Title VIII be given 30 days Jo rothmence procesdings lor
the resolution of any romplaints arlsiog In thet State sod referred 1§ that
agency by HUD. After that time, compleints must be recslled by HUD.

% This figure includes thase recalled {rom Siate agencies. HUD did not
indicate the number of rompleints handled in Fiscal Year 1972 which ware
received prior to that timo. -~

%2 Many of the other cases wero eithar withdrawn Gr‘)dh'hllud for lack
of evidence .

% This type of review should inelude both an anslysis ol censce and
ather data on recisi compasition to assess residantial pattercs of segrega.
tion. end en examination ol the policies and pracilces of members of 1he
teal estate industry in contribating to those patterns.

*f Such reviews should examine policies snd prectices in the ssle or
rental of el ol & ballder's housing, whether or not fedetally assloted,

* The proposed regulstions for public hearings do not set forth the
steps necessary lor determining compliance with Tile VI They are ad-
dressed principaily to the techniesl procedures involved in holding baarings,
such as the right to legel counsal.

‘80 Title Vill hoarings ond complianco raviews should be treeted as
camplementary tools. The purpose of & hearing is to provide publlo sxposure
to discriminstory conditions; & compliance review, on tha other' hand, cen
lead 1o negotiations to effect compliance with the Fair Housing Law,

48 Tho Under Secretary’s Memorandom gf May 1072 established eqosl
apporiunity gosls for srca and FHA insuring offices with ragard to achleving
valuntary complance. These includo the davel t of »y io affirma-
tive action programs (cutalds of program standards) dasigned to eszpand

minatity hausing options, and the provision of sssistanca to the minority

. hoass "
of & op

community and the roal cotate industry in tho cxy
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tary Compliance within the Office of the Assistant
Secrefary for Equal Opportunity. One of the Office’s:
projects is to negotiate across-the-board affirmative-
action programs with homebuilders who have a nation-
wide business.4! It has also begun to meet with some
of the national trade organizations in the real estate

industry. At this time, the Office’s plans have only -

begun to ‘take shapé and it is too early to assess their
impact.*?

2. Equal Opportunity Compliance in HUD

. Programs (Title VI)* :

. In eonducting compliance activities under Title V
HUD places, greater emphasis on compliance re-
views than on handling complaints. In fact, HUD
received- fewer than 400 complaints in Fiscal Year
197245 ' )

One hundred eighty-six onsite, postaward Title VI
compliance reviews were conducted by HUD during
Fiscal Year 1972, an increase of about 60 from
the previous year. This represents only a small per-
centage of the recipients who must be reviewed.*’
The average number of reviews conducted by each
regional office #® for the entire year was only 18.6.
Workload assignments peértaining to compliance re-
views to be urdertaken by each regional office have
not, in general, been set forth by the Assistant Secre-
tary. Workload assignments should be based on.analy-
sis of conditions in the region ** and should require
that all recipients be reviewed once -during a specific
time period;-e.g., once every five years.

The Title V1 Handbook contains checklists for com-
pliance reviews of housing authorities, urban renewal
and relocation agencies, and community development
agencies. A large number of recipients, however, are
not covered by these checklists. For example, the
Handbook fails to include checklists for reviews of
developers, builders, and sponsors of subsidized hous-
ing. The checklists appear quite thorough, although

144

- some of the investigative reports treat items on these
_checklists very generally.

While 70 manhours are spent on an average review,
the period between initiation of a review and comple-
tion of an investigative report varies from three
honths to almost a year. HUD’s greatest failing in
its .enforcement of Title VI, however, is that it has
not used its authority to the fullest extent. When a
recipient is found in noncompliance, HUD’s actions
are directed almost exclusively toward achieving vol-
untary compliance. Although it has the power to defer
funding until compliance is obtainéd, HUD estimates
that only 13 “deferral status” letters were issued dur-
ing 1972.%° HUD has never terminated funding when

1

.
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actual discrimination wag ound.5! .Rather, it-allows

reécipients t¢- remain in npncompliance, relying on

negotiations in an effort to obtain compliarice through
voluntary action. . .

Negotiations . following Ei compliance reyiew may
stimulate recipient affirmative action. Apart from. that,
HUD has no formal mechanism for encouraging *re-
cipients to take affirmative action to further the pur-

pose of Title VI.52 . .
C. Racial and Ethnic Data_
Although HUD has been éollecting racial and ethnic

data in its housing programs for well over a year,’

complete tabulations are not yet available.”® HUD
now anticipates publication of data on “single-family
housing programs by the’ gnd of 1972.5 HUD says
that except for data on public housing, which have
been ,collected since that program’s inception, data

. 4Tt is hoped that these plana will cover marketing, site and project
development, jobs, and minorily entreprencurghip. .

42°Among these plans sre (a) increasing cooperatfon betwean area office
dh{ncvlon, communitiea, and, regional planning groups
as L‘#Ih‘ share'’ plana to disp lewer-i housing; and' (b) initiating
areawide affirmative marketing agreementa amorng apartment owners, -

43 The Assistant Secretary for Equal Oppor’lnn‘l-ly was formally delegated
authority for ‘enforcing Title' VI in Msy 1971, For seven yoars before that,
Title VI mplimca was the responsibility of program staff. In September

1971, the Equal Opportunity Office issued a 'hlndbook containing instruce -

tion's for hnndm‘ complaints and conducting compliance reviews under
Title VI .

44 Complaint handling and compliance reviews under the authority of
Executive Order 11063 have been given very little emphasis but, ao far.
have followed Title VI guidelinea. In June 1972, however, the Assiatant
Secretary for Equal Opportunity was formally delegated authority for admin-
istering tbe Executive order. Thus, compliance with Executive Order 11063
may no longer be hsndled under Title VI authority, and HUD has no regu:
lations for undertaking separate compliance activitits.

45 Voluntary compliance was achieved in only 57 cases, HUD does not
indicate the status of the remaining 337 cases,

. 48 HUD does state that 6,600 preapproval application reviews and, at a
minimum, 100 preaward onsite reviews were -also conducted. The conduct
of ‘these reviews does not obviate the ‘need for postaward reviews on a
regular basis. '

47 There .are approximately 12,000 locally funded agencies subject to
review under Title VI, In addition, there are developers, builders, and
sponsors of HUD-assisted housing subject to review under both Title VI
and Executive Order 11063, HUD does not estimate how many.

48 All dircct compliance activities are handled bv equal npportunity staff
in the regional offices. Preapproval application reviewa are handled by area
and FHA insuring offices within each region, as part of the funding procesa,

49 Thesge conditions, such as the number of HUD recipients and racial
and cthnic occupancy patterns, should be further defined in the Title VI
Handbook. . v

50 HUD found that 139 reclpients would be in noncompliance unless
immediats corrective actions were taken. *

©1 [1a only use of its enforcement authority occurred with regard to the
debarment of public housing authorities whicli failed to ,submit acceptable
tenant selection and assignment plans prior to 1970,

62 Such action might include incrcasing Ppublicity directed at minorities
sbout :Ilglbih'y for public housing and other HUD-.assisted benefits and
using bilingual stsff to assist non-English lpeikin‘ beneficiaries and potene
tial beneficiaries. )

53 In October 1971, HUD expected that data on all programs would be
collected by early 1972,

54 Thesc data will include the race and ethnic origin of rejected appli-
cants for mortgage insursnce, morlllgo}l for whom firm commitmenta have
been issued. and mortgagors who have been endorsed for insursuce. Appar-
ently the rejected applicants include only those who have been rejected
by HUD, and not those who have been rejacted by banks.

to devélop such things



on multnfamnly housing programs are ‘incomplete and

invalid for meaningful analysis.’s Comprehensive ra-
cial and ethnic data are not collected on participants 5
in HUD community development programs, exéept in
conjunction with relocation.

HED data analysxs is restricted by the absence of

'meamngful comparison data. For exgmple, HUD does

- not collect data on the racial and ethnic composition

of neighborhoods in which single-family housing sales
are made, and data are not collected on the racial

and ethnic composition of the pogulation for whom"f

HUD’s programs are targeted.
A further serious weakness is that housing data

‘will be available only by Standard Metropolitan Sta-

tistical Area (SMSA) and county. They will not be

tabulated for-smaller areas, such as cities or communi-

. ties, greatly limiting their utility.*” This may be miti-

gated, to some extent, by the fact that the affirmative
marketing plans now required of builders and devel-
opers' include racial and ethnic data by subdivision

~and project—data which could ‘be useful in detecting

residential patterns of segregation.

To assist in overall planning of HUD projects,
HUD plans to map 268 metropolitan areas to show
areas of racial and ethnic concentration.’® It is not
known when these maps will be completed. When
availablg, they will provide important planning tools.
They will be made available to the public—as will
subdivision data and SMSA and county tabulations
of mortgage insurance data.

Except for these maps, HUD data collection and
use is restricted to statistics on participants in HUD
programs. HUD does not regularly collect data on
private housing and does not make systematic use
of census data to survey the Nation’s housmg pat-
terns.%? ‘

D. Coordination with Other Federal Agencies

In the four years since HUD was assigned responsi-

‘bility for providing fair housing leadership to Federal

agencies, it has undertaken only a few formal coordi-
nating activities.®° It regently called for formation

of a committee of Federal agency representatives to

dévelop an affirmative fair housing program for Fed-
eral agencies. Although it has not yet developed a
long-range agenda, this committee has important po-

tential for increasing Federal agencies’ awareness of

their fair housing responsibilities. For the first meet-
ing,. agencies were requested to provide the Assistant
Secretary for Equal Opportunity with the status of
actions taken to implement the President’s equal hous-
ing opportunity message of June 1971.

-
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‘1.  General Services Administration (GSAj
Under the HUD—GSA Memorandum of Understand-
ing,t HUD is responsible for reporting to GSA on

low- and moderate-income housing available on a non-,

discriminatory basis in the vicinity of proposed Fed-
eral facilities. In the event that GSA selects a site or
executes a lease where the availability of such housing
is inadequate, HUD' has sgreed to cooperate with

GSA in the development and monitoring of an affirma-

tive action plan to remedy the situation. -
Fér several months after the agrecment was signed,
there was no indication that either HUD or GSA was

_directing activities toward strict compliance with the

agreement.%? Procedures implementing the agreement
were not issued by the two agencies in final form
until June 1972, a year after the agreement was
signed. HUD states that as a result the investigations
undertaken by its staff during that year differed widely
in scope. HUD is developing a handbook of instruc-
tions for conducting the reviews. Until it is completed,
the reviews may continue to be of uneven quality.

The implementing procedures contain one major-
improvement over the agreement itself. They make it

clear that the fair housing actions of the two agencies
should not be restricted to low- and moderate-income
housing, but should be extended to all housing.
Nevertheless, the procedures are insufficient. For
example, they limit the applicability of the agreement
to leases or new construction involving 100 or more
low- or moderate-income employees, In the case of

5 Builders, devalopars, and spomsors ‘ara now required to submit racial
and athnic occupancy data in conjunction with affirmatativa markating plans.
In the future, this should lublun(hlly improve HUD's data on its multi-
family housing programs.

50 Such participants include, for exampla, users of racreational facilities
and community centers.

57 Thus, tha data cannot be used to messure residential patterns of
segregation. For cxample, HUD will not be able to compara the racial and
ethnic origina of purchasers of subsidizad, single-family “homes in a city
with thosa of purchasars in the nearby suburbs. As tabulatad now, data
will ‘be useful primarily for meast¥ing the rate of minority participation
in HUD programs by SMSA and county.

5% These maps aleo will display the locations of HUD-subsidized projacts
ind tha boundaries of all HUD-assisted projacts. Tha principal rationala
for these map# is to adsist HUD field ataff in muldnl daterminations
regarding project selection criteris.

89 A city-by-city analysia of racial and e(hnic pl((lml In housing abuld
serve to determine priorities in salecting citiea most in nead of HUD raviaw.
Such agalysis, if mada public, could also ba useful to local groups intarestad
in bringing about reform in equal housing.opportunity.

20 HUD is isting tha Envir 1 Protaction Agency (EPA) in a
study of the possibla impact of axclusionary zoning on minority participa-
tion in EPA progrsms. Also, HUD has discussad with the Dapartment of
Transportation (DOT) s« proposed DOT regulation which would raquira
State highway departments to analyze tha impact of proposed highway
projacts on minority housing. For a fuller discussion of thege mattars, saa
sections on the Environmental Protection Agency and tha Department
of Transportation-Faderal Highway Administration.

®1 For further discussion of this agreement, sea tha section on GSA
housing activities, alsawhere jn this anforcemant raport.

#3 For axample, in a fall 197] raviaw of housing in Las Crucas, N. Max.,
tha HUD “report did not mention tha extant of discriminatory housing
conditions.
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lease actions, the agreement generally applies only
to those actions necessitating residential relocation of
a majority of the existing low- and moderate-income
employees\’3 Most agency relocations administered
by GSA do not fall in these categories. The restric-
tions thus prevent?ull use of the agreement to correct
housing deficiencies. _ '

Since HUD does not yet regularly conduct Title
VIII compliance reviews, the reviews mandated under
the HUD-GSA agreement could be used by HUD to
determine Title VIII compliance on the part of the
housing industry and State and local governments.
Even if HUD had an adequate program for compli-
ance review, reviews under the HUD—GSA agreement
would produce additional information on the status of
fair housing in particular communities,** and would
supply leverage for furthering fair housing. Overall,
however, the severe restrictions placed tpon the appli-

mum l’e‘}erage_in its attempt to improve equal housing

_opportunity. In particular, HUD was not taking full

advantage of the overlapping jurisdiction between
Title VI and Title VIIL%® Moreover, HUD’s concentfa-
tion on-complaipt investigations, rather than on in-
stituting a broad program for affirmative action, did
not fill its mandate to provide safeguards against
future discrimination. Finally, HUD did not provide
sufficient oversight of and support to, field activity.

1. The Washington Office®

Consequently, in April 1972, HUD reorganized to
create four offices within the Office of the Assistant
Secretary for Equal Opportunity, each responsible to
the Assistant Secrefary and his personal staff.™ In
one of these offices, the Office of Compliance and En-

tforcement," Title. VI and Title VIII compliance

cability of the agreement ® have negated the possi-

bility of using it as a major tool for accomplishing

Title VIII compliance.% .

2. Federal Financial Regulatory Agencies®’

In June 1971, the financial regulatory agencies, in
conjunction with HUD, sent out a questionnaire to
lending institutions concerning mortgage lending poli-
cies which affect minorities. HUD has completed a
preliminary analysis of the responses and has made
redommendations to the regulatory agencies. HUD
does not have definite plans to conduct a more com-
prehensive analysis, although more detailed informa-
tion on discriminatory lending practices is needed.

The preliminary analysis, although general, clearly
indicates evidence of discrimination by mortgage
lenders. The analysis points to the necessity for lenders
to maintain racial and ethnic data on all loan appli-
cations, accepted and rejected, and data ori neighbor-
hood racial composition. HUD equal opportunity
staff members continue to meet with the regulatory
agencies to encourage the developmer}'i of ‘a total
affirmative action program. Those agencies have not
yet required lending institutions to collect the neces-
sary data. ) )

IV: ORGANIZATION AND STAFFING
A. Organization

-

During the past year, as a result both of the increase
in responsibifities assumed by the Equal Opportunity

.Office and of the spectre of a Department-wide reduc-

tion in force, the Equal Opportunity Office conducted
a much needed management study of its procedures
and structure. Among the principal conclusions of
this evaluation was that HUD was not achieving maxi-
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activities were consolidated. A second office, Volun-
tary Compliance, was formed t\;onduct such efforts
as the development of broad-sca affirmative action
plans to promote equal housing opportunity activity

63 No such restrictions are contained in ths original agreement, which
applies 1o all GSA ‘lease and construction activity, Becsuse of the grest
volume of this activity (approximately 1,500 leases, abput 50 ‘site acquisi-
tions, and sapproximately 25 project development inveatigations annually),
these restrictions were included in the procedures as a means of decreasing
the workload. By vittue of its responsibility to conduct the Teviews man.
dated by the Agreement, the volume of GSA activity plsces the heaviest
burden upon HUD.

84 |t {s important that such information be made available to minority
group otganizations and other private groups “Iiterested in improving fair
housing opportunities. * .
. 5 Eyen without the limiting procedures, the agreement wan applied
during the past year only to approximately 18 project development investi-
gations, 20 site investigatione, and 22 leasa actions. .

€6 Nonethelees, HUD so far has taken & broader view of its fair housing
responsibilities under the llrccr‘ncm than has GSA. In an investigation of |
Baltimore County, Md., conducted pursuant to the agreement, HUD deter-
mined that there was a dual houaing market and insufficient low- and
moderate-income housing. HUD encouraged use of the Agreement to correct
these deficiencies. GSA, on the other hlnd,' was satisfied that adequate
housing was available within proximity to the county, in the city of Balti- -
more. Neglacting the leverage for fair housing enforcement whichg¥is made
avi¥ilable by the agreement, GSA approved the site. »

67 The fair housing activities of theae agencies are discussed in gTeatsr
detail in the section on the Federal Financial Regulatory Agencies.

98 For example, if o developer participating In & HUD program le
charged under Title VIII with housing discriminatlon, HUD has the option
o'\\lllng either its Title VI or its Titfe VI suthority. Prior to reorganiza-
yion, HUD's Internal structure did not provide any coordination between
these two statutes. ‘

80 The central office is responsible for development of policy regula
tions and Instructione, and for oversight of all field offices.

70 Theae offices are Tesponsible for all HUD civil ‘rights activity. Al
though each has functions relited to the execution of Title VI and Title
VIIL, they aleo share dutiea in the areas of minority entreprencurship, equal
employment, and contract compliince.

71 This office is responsible for
for overseeing and evaulating stafl  performance In
reviews and complaints. Since the reorganization, however, this office has

developing compliance lllndlrfil‘ and
handling compliance

made no special effort to ensure that all field stsft are fully conversant
with the requirements and standarde attached to their new responsibilitics
for enforcing Title VI, Tﬁc office colleci@monthly from all
regional offices on the status of complaint investigations and compliance
reviews, A serious error is that it does not Yorward—or require that the

summaries

fegional offices forward—specific information on the compliance standing of
HUD reciplents to the area and FHA insuring officen. This office could use
this information in reviewing applications for HUD funding.
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by State and local agencies and all sectors of -the real
estate industry. The third, the Office of Program
Standards and Data Analysis, was created to carry
out programs in line with HUD’s recent emphasis on
the development of program standards and on sys-
tematizing collection and use of racial and ethnic data.
The fourth office, Management and Field Coordination,

was made responsible for field staff training anq .

technica) assistance,™

In reorganizing its central office, HUD appears to
have recognized the need for mofe effective fatr_hous-
ing enforcemént and for widespread affirmative action
to promote equal housing opportunity. Equal oppor-
tunity staff members are still gearing np for their
recently assumed responsibilities, and it is too early
to determine the effectiveness of the new structure.

2’ The Field Offices

HUD has three field office levels: . regional, area,
and FHA insuring offices. Although HUD anticipates
the assignment of equal opportunity staff to the FHA
insuring offices, currently only regional and area
offices have specific units for equal opportunity func-

The 10 regional offices handle all cqual opportumty
complaints and conduct all compliance reviews. They
train and evaluate area and FHA insuring offices.
Within regional offices there has been reorganization
parallel to that in the Washington office. The reorga-
nization consolidates Title VI and Title VIII com-
pliance activity and adds the responsibility of moni-
toring equal opportunity activities of the area and
insuring offices. :

-

H
ensuring nondiscrimination in HUD’s programs of
assistance. During the past- year, when HUD greatly
iricreased the scope of its activities, the staﬁing prob-
lem has become niore critical.

Despite requests for additional staﬁing, HUD had -
only 347 positions allocated for civil rights in Fiscal
Year 1972, and about 43 percent of ataff time was
allocated for activities other than fair housing and
nondiscrimination in HUD programs.”™ Seventy-two
positions aré assigned to the central office, 134 to
regional offices, and 141 to area offices. The FHA
insuring offices have no equal opportunity staff.

For Fiscal Year 1973, 80 new positions are re-
quested.™ Of the anticipated 427 positions, 77 will
be assigned to the central office, 128 to regional offices,
147 to area offices, and 75 to the FHA insuring.

_ offices.™

While new positions will increase HUD’s ability to
‘improve the fair housing, efforts of its program par-
ticipants, they will provide no additional staff for the
already overextended regional programs for com-
pliance review and complaint processing. Overall, the

" increase in staffing provides only a small portion of

Under the regional offices, there are 39 area offices

which have direct funding responsibility for HUD
programs in their areas. Equal opportunity personnel
in these offices are responsible for reviewing affirma-
tive marketing plans submitted by builders and spon-
sors of HUD-hssisted housing, and for ovérsccing the
implementation of other equal oppértunity standards
by HUD’s program staff. Among their other functions
is the monitoring of local advertising media for cor
rect use of HUD’s housing guidclincs

The FHA insuring offices process applications for

“participation in FHA programs and are thus respon-

sible ‘for implementing equal opportunity standards
for housing programs.. They are rcsponslblc to. the
area offices.,

B. Staffing

The Office of the Assistant Secretary for Equal Op-
poripnity has long been hampered by inadequate

“staff dfor meeting its fair housing responsibilities and

Q -
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what is necessary for adequate staffing of HUD’s
Equal Opportunity Office.

C. Training

HUD’s many new equal opportunity regulations,
'‘the consolidation of its compliance staff, and the
addition 6f equal opportunity staff to the FHA in-
suring offices accentuate the need for periodic and
concentrated training of HUD’s equal opportunity
staff.”® HUD has assigned responsibility for develop-
ing and administering training and technical assist-
ance to its récently created Office of Management

73 These functions are exscuted by its Division of Field Coordination.
Its Divislon of Budget and Manag s 1 ponsibl
functions, Including personnel and budget. .

TS HUD also has added threc speclal coordinators: for women, the
Spanish lpuklnl and American Indi The coordi all employad
o the CS-15 level in the Offica of the Assistant Seorstary, are responsible
for recommanding policy and initiating special research projects. They hava
no staff.

T¢ HUD raquested 407 positions for Fiscal Year 1971 and recelved 324.
It requested 395 positions for Fiscal Year 1972.

7S These activities included pli
ship, and internal squal employment opportunity.

T¢It the HUD budgst is approvad, an average of 7.9 equal opportunity
positions will be assigned to gach ralloml office, 3.8 to aach arsa offica,
and 1.8 to each FHA insuring offica. ’

7T HUD has not yet made final decisions conc-mlnl tha functions and
structure of the ‘squal opportunity staff in FHA insuring offices. These staff
members should be responsible for adminigtering HUD aqual opportunity
standards. In order to hava sufficlent authority to executs thls tunction,
they should ba rasponsibla dirsctly to the area office directors.

78 There is a particular nead for extonded evalustion and training of
squal opportunity staff for Title VI responsibilities, since Title VI enforca:
ment is a relativaly new assignment., Many steff members au unfamiliar
with Title VI procedures and ths programs Titls VI covers.

dmi
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and Field Coordination.”™ This Office also is charged
with evaluating staff performance to determine where
further training is necessary.’® Other sections of the
Equal Opportunity Office prov1dc expertise in such
areas as methodology for compliance review, develop-
ment of affirmative action plans, and implementation
of program standards.

-

-Previous equal opportunity training was ad hoc but
HUD currently is attempting to develop a regular
program of training for all staff members. In June,
a week-long training conference was held for regional
equal opportunity staff. A series of similar conferences
in the regions is being held to train equal 0pp0rtumty
staff in area and FHA insuringoffices.

The rate at which HUD g‘atrmmng its equal op-
portunity staff is, however, oo slow. Training was
provided to equal opportunity staff for area and FHA®
lnsurlng offices i n one region at a conference in June,
and the second rcglonal conference will not be held

Yr 1Y,
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until this fall32 Thus, several months after the re-
organization assigned them new duties, staff members
in eight regions will have received little or no training.

A further weakness thus far is that training has
been directed solely at equal opportunity staff, al-
though program personnel ire responsible for apply-
ing most of the new equal opportunity standards for
HUD programs. HUD has not indicated that it plans
fair housing training for program staff on a systematic

basis.
_a

~

"F/obeumph the Office’s Division of ;i‘-ld Coordination has developed
video tapea for use in scositizing” stsfl 10 the special yrnhleml of American
Indians nnd Spanish speskiog. familiarizing staff with the procedures for
rsciak a 3 lhycndltl “¢ollection. and conveying to staf members their
responsi i under tHe HUD-GSA agreement.

30 The d-vhel yearly checklists for regional staffs to deter-
mine whether\they are mee‘lin‘ their objectives. Division of Field Coordina-
tion personnel, ¥jiend about half their time in the field.

8! This conference was beld Atlanta. 1t provided training in the
oper#tion of HUD assistance programs to facilitate *fair housing activity with
regard to those programe. The conference also {ncluded s¢ssions on the
mechanisms fog fair housing complisnce and enforcement.

%2 The second regional conferenca is to be held in Philadelphia.

in
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" GENERAL SERVICES ADMINISTRATION |

(GSA) -~
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. OVERVIEW vy,

The chief accomplishment of QrSA'_s_,‘ﬁir housing
effort during the past year has been the much delayed
publication_ of procedures for implementing. a recent
agreement between GSA and the Departfient of Hous

- ing and Urban Development (HUD). Nevgrtheless, the
procedures are highly inadequate for‘ens{lllring;fair
housing in communities with Federal facilities: * .

GSA has not acknowledged the complete, sgope of
its fair housing responsibilities. It does not dse its full
authority to promote increased attention to fair hons-
ing by other Federal agencies and by cmnmunij,iﬁ%ﬁ
which Federal agencies are locating. It does not ‘r‘e@ié‘ﬂv
its own actions to make certain that they have resulted
in -adequate low- and moderate-income and nondis-
criminatory housing for relocated Federal gnployee’s.

GSA lacks a full-time director and staff to oversee
its Tair housing efforts. To the extént that GSA staff
members have fair housing responsibilities, it is only
as a minor assignment in conjunction with their re-
gular functions. GSA fails to provide civil rights

training for carrying out assignments related to equal

housing oppertunity.
In short, G5A has an inadequate program for

securing equal housing opportunities for Federal em- "

ployees and for guaranteeing that the process of ob-
taining space for Federal agencies does not serve to
exacerbate existing discriminatory housing patterns.

Il. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

By virtue of its role as the Federal real estate broker,
GSA has a special obligation to provide leadership in
fair housing.! This responsibility is enunciated in an
agreement between GSA and HUD which states that
GSA “will  pursue the achievement of low- and
moderate-income and fair housing objectives.” 2
Specifically, GSA agreed to provide HUD with notice
of project development investigations, site investiga-
tions, and lease actions,® and to consider HUD’s ¢n-
suing reports on the availability of low- and moderate-
income housing on a nondiscriminatory basis.

The agreement acknowledges only limited fair hous-

- .

ing responsibility for GSA, confining that responsibil-
ity to housing opportunities for Federal employees. It
thus permits GSA to select locations with “unfair
housing” for minority non-Federal empjoyees.*

Even within the HUD/GSA agreement, GSA has
interpreted its responsibilities narrowly. For example,
GSA officials maintain that they are not responsible, in
selecting space, for ensuring that there is an adequate
supply of low: ‘and -moderate-income housing on a
nondiscriminatory basis, even for Federal employees.
GSA reports that the extent of its duty is to “consider”
the availability of such housing® a limitation which,
because of the agreement’s emphasis on affirmatively
furthering the purpose of Title VIII and pursuing
low- and moderate-income housing objectives, appears
far narrower than the intent of the agreement.®

. FAIR HOUSING ENFORCEMENT
MECHANISMS

The fact that regulations for implementing the HUD-

I Title V111 of the Civil Rights Act of 1968 requires Fedaral agsnciss to
administar their programs and activities relsting to housing aend urban
davelop in a affirmatively to further fair housing. GSA, which
is responsible for securing and assigning space for most Federal agahcies,
Is the agency with the greatost potential for promoting uniform policy to
assure fair housing conditions $n- th& vicinitles of Feders! installations. In
1969, GSA first officially fecognized Iair housing responsibilities, but took
no systematic action to Impl  them. E ive Ortder 11512, lssued |n
February 1970, directs that the evallabillty of low. and moderate-incoma »
hbusing” be considered in the Federal acquisition of space but does not
require that housing be available on a nondiscriminstory basis. Tha Office
of Management and Budget Is currantly drafiing a revision of this Exacutiva
order to give GSA reaponsibility for considering fair housing condltions st
all fncome levels.

2 Three days after the President's housing message In Juna 1971, GSA
and HUD signed a Memorand of Undar ting acknowladgl their falr
housing roles in the process of locating angd relocating Fedaral agencies.

3 A project developmant investigation is a genaral survay of o metropolitan
area for the purpose of identifying specific spaca needs for Federal activities.
A site investigation is s ryview of & particular site for which construction of
a Fedarsl facllity is proposcd. A lease action necessitates tha review of o
particular structure and surrounding locality to assess the feasibility of o
Faderal lease.

¢ Executive Order 11512 makes no distinction between housing for Federal
employees and housing generally. ot )

9 GSA acknowledges only this obligation: In the avent that HUD finds
that the pupply of low. and modaratc-income housing Is Insufficient or fair
housing conditions do not prevail,-GSA, HUD, tha involved agency. and the

davelont
y must parate in P

the dofictencies identified.

* This interpretation la also considsrably narrower than GSA's 1969 policy
which pledged to svoid areas known to lack adequate low- and modarate.
income housing for Federal amployees.

g an affirmative action plan to correct

" ERIC

o

40




Q

E

Aruitoxt provided by Eic:

RIC

GSA sagreement were not issued in final form until
June 1972—one year after the agreement was signed—
delayed uniformity in execution. To date, GSA has not
taken the steps necessary for its Systematic imple-
mentation. . )

A.

Implementing Procedures

The principal policy innovation in-the agreement

was to provide responsibility for the availability of

low- and moderate-income housing on a nondiscrimi-
natory basis. The implementing procedures, however,

" place far greater emphasis on the supply of housing,

transportation, and parking facilities for low- and
moderate-income employees. The procedures provide
almost no detail on hpw to measure the absence of
-equal hoysing opportunity.’

The procedures contain insufficient guidance for
making effective use of HUD’s reports on the avail-
ability of low- and moderpte-income housing on a
nondiscriminatory basis, GSA is obligated to consider
a myriad of factors in securing space for Federal
agencies.® The procedures do not specify, however,
what weight is to be attached to each factor. The

° importance of the presence or absence of a nondis-

criminatory housing market thus is left to personal
discretion. o

The procedures do not serve to encourage com-
munities under consideration for Federal installations
to improve housing opportunities.® Although the pro-
cedures provide that State and local officials be notified
of pending investigations in connection with proposed
construction for Federal facilities, this is the limit of
the imposed obligation. There is no parallel require-

ment for informing these officials when a survey it

being made to assess a community’s general potential
for accommodating a Federalactivity, or whenla review
is being conducted in conjunction with leasing a
specific’ facility. The procedures_do not require that
civil rights and fair housing groups be informed of
proposed actions, or that there be any public dis-
closure of the review results. Thus, GSA actions to
create public awareness of the Féderal interest in eq‘al
housing opportunity are minimal.

The HUD-GSA agreement applies to all GSA lease
and constryétion activity. The implementing pro-
cedures, however, were designed to greatly restrict
the actions to which the agreement would apply.!®
This was done because of the large volume of GSA

activity in securing space for Federal agencies. In the

year before the issuance of these restrictions, GSA

interpreted the agreement to apply to approximately

18 project development investigations, 20 site investi-

gatjons, and 22 lease actions.!' Since some of these
.

¥
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site investigations and lease actions involved. the re-
location of fewer than 100 low- and moderate-income
employees, under current regulations they would not be
considered to fall under the jarisdiction of the agree-

ment.

B. Coordination with HUD and Other

Federal Agencies 5

Coordination and oversight ofzthe agreement are
severely lacking. Neither GSA nor HUD has been
assigned, or has assumed, the task of devising an
overall plan to ensure that the availability of low- and
moderatelincome housing on a nondiscriminatory
basis will be given high priority by every Federal
agency.

GSA has not taken responsibility for informing
HUD when HUD’s investigations provide insufficient
information. For example, 2 months after the' agree-
ment was signed, GSA requested HUD to provide as-
sistance in identifying and compiling information on
the social and economic aspects of Las Cruces, N. Mex.
At that time, GSA’s regional office in Fort Worth
Tex., was apparently unaware of the agreements'ﬂs-
quirements. The ensuing HUD report made o mention
of the extent to which housing was available or a non-

7 The procadurcs do not provide a list of specific aress to bs sxamined—
for example: the existence of s comprebensive. snforcesbls fair housing
the adoption .of afirmative marketing policles by the local housing and
hotne finance industry; or actions by local government officials end -local
civil rights groups 1o snsure that all facilities and ssrvices In the community
are opamto minority group families on an equitebls and dessgregated basis.

law;

"8 ‘Additional fectors to ba conaldered Inglude: efficient performence; con-
venisnce of the public; salety of working conditions; uss of sxisting Govern-
ment-ownsd bulidings; the need lor development and redevelopment of
impact on ths aocio-sconomic conditions of the arsa; conaolidation
consistancy with Stats, regional.

areas;
ol agenciea in common or sdjacent spacs;
and locel plans; adequacy of raccess Irom the urben centsr; and adequecy of
parking.

% Thers is no proced for jcally Informing such communities
that, for exampls. their lonlnli.ordlnlnul end buildlng codes will be re-
viswad for the sxtent to which they are compatibls with the growth of
lower-incoms housing and thet sctions llhn‘by the local government to

permit ths operstion ol Federal low- lncom. houllnl programs will be

exemined. 'f»’hf‘

10 The ptoéedures raquire thet the sgresment "be invoked for all prdj-cl
developmunt investigations; site golections for public bulldings in which
100 or*more low- or moderate-incoms employces ars to be omployed; and
lesss actions whars 100 or more low: or jnoderats.incoms employces are
cxpacted to bo employed in the spece leased end which algnificantly increass
traval time, travel costs, or perking costs.’ As e result, ths agreement wlill
not apply in a number of ceses in which smployces will retain their former
housing. Whils scamingly practicebls becauss thls obvistes a review of situa-
tions in which most Federal employees are not king diousing. the
is to greatly limit the uss of GSA's suthority. 1t disregarda the possibility
that employces ere currantly forced to live in segregatad housing or housing
bayond their budget. The agreement could be used to require the davalop-
ment end sxecution of affirmative sction plens to correct housing dsficlancies
in communitics In which Federel [facilitiss sre currently located.

11 Even at that time. GSA had imposed limita on enforcemont of the
agreement, as evidenced by the fact that the number of reviews contrasts
sharply with the amount of GSA activity. GSA s responsible for approxi-
mately 1,500 laeses a year. the majority of which sro renewals. It pertlci-
pates in fewer than 50 site acquisitions e year end fewer than 25 projsct
davoloiamenl investigetions.
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distriminatqry basis. GSA accepted the HUD report
ay fulfilling the requirements of the agreement. GSA
took no action to obtain that information or to see
that fair housing issues would be contained in future
HUD reports. .

GSA has a limited view of its responsibilities for

involving relocating agencies in guaranteeing that’

there is adequate and nondiscriminatory low- and
moderate-income housing for their employees. 12
Whatever actions an agency chooses to take to further
this objective are discretionary and ad hoc.

The agreement requires relocating Federal agencies
to provide a counseling and referral service to assist
employees in obtaining housing, and both GSA and
HUD must cooperate in this effort. GSA takes no
initiative, however, to ensure that such services are
established. viewing that responsibility as resting with
the Federal agency involved. This situation works to
the detriment of employees when inadequate action
is taken by their agency to provide housing guidance.
GSA established on employee relocation task force
on one occasion, but it acknowledges that it has par-
ticipated in no other such effort.!?

C.“ Complaints

GSA has no means of informing emplc;yees of re-
locating agencies of the protection provided by the
HUD-GSA agreement. Relocating employees who find
themselves faced 'with a discriminatory housing mar-
ket, or with an ir!ndequnte suppl_y of low- and mode-
ratesincome housing, may be unaware that HUD,
GSA, and their own agency have a responsibility to
prevent such an occurrence.

v

There is no GSA office with special ‘responsibility
for receiving or investigating complaints about an
inadequate or unfair housing market or any other
difficulty arising from insufficient enforcement of the
HUD-GSA agreement. GSA officials report that such
complaints would be referred back to the relocating
agency. No other procedures for handling complaints
exist or are planned.

D. Analysis of HUD Réports

The requirement to consider the available supply
of low- and moderate-income housing on a nondis-
criminatory basis has been—at least on occasion—
assigned a low priority. For example, the HUD in-
vestigation in Las Cruces found that there was an
inadequate supply of low- and moderate-income hous-
ing. However, GSA proceeded with construction plans,
basing its action on its opinion that the project would
have minimal impact upon the employees.!*

N
.

E. Review'of GSA Actions

- GSA reports that all of-its regional offices!® are
complying with the regulations implementing the
HUD-GSA agreement, This assertion, however, is
based upon the opinion of staff in the GSA' central
office and not upon systematic review of the regions.
GSA does not, in fact, plan to conduct such reviews.
Further, GSA does not presently’ intend to undertake
reviews following agency relocation to evaluate the
housing situation.!® Thus, GSA will have no regu-
lar method of determining the results of -its decisions
and the sufficiency of HUD reports.}”

F. Affirmative Action Plans

When GSA makes a location decision contrary to
HUD’s recommendation, GSA, HUD, the involved
agency, and the community must develop a written
offirmative action plan addressing itself to HUD’s
negative finding. Such affirmative action is not man-
dated, however, when inadequate low- and moderate-
income housing or nondiscriminatory housing is found
by reviews conducted in connection with project de~
velopment investigations.!® Thus, the results of such
reviews will not be used to put communities on notice
that no Federal facility will be located in that area

'2 GSA has no system for relating this concarn to the agencles. Tha
GSA with stetlstics on thelr low-
moderate-income employece. At the optlon of GSA. 1his mey lncluds such

agencies ars required to provide and

things as Income, family size, end minority status. \Allnelel ars not re-

- qabired, or evan encoursged, to survey smployses concerning houslng naads;

to consult employee groups whon making relocation dscisions; to placa
priorlty on employee needs for low: and modsersta-fncoms snd nondiscrimina-
tory housing when considering relocetlon; or to obtaln and use lnformatlon
sbout possible reas for relocetion with satislsctory records of falr low-
end moderate-income housing. CSA should make the nesds for such acetlon
known to ell Fedsrel agencles wall In advance of sny considsrstion of
relocatlon.

"% This tesk forco wes establiehed for the relacstion of the employecs In
the Washingilon, D.C. officos of the Department of the Navy which wars
relocertd 1o suburben Virginie in 1969.70, well before the signing ol the
HUD-GSA sgreoment.

$In & Jen. 21, 1972, lstter to HUD delanding ita daclalon, GSA
emphsesized the urgent need to proceed with the project. GSA “statad that
the sgencles concernsd were alrasdy locstad In the gensf®l urben recewsl
ercs in question end that placoment of the Fodarel facility within that ares
would enhange the social and sconomlc conditione of tha communlty,

'® Under the implementing régulations, responsibliity for ezacuting the
HUD GSA sgreement rests essentlally with tho reglonsl offices of the two
agencies.

3% Such & review might nclude a survey—by race, sthnic origia and
grode level—ol the percent of employaes who did not relocate, a revlaw of
their reasons, and s survey ol the relocated employses to determine the
housing conditions they sctually faced In ths new locatlon.

'7T In conjunctlon with HUD, GSA does plan to Investigate, for the first
tims, the low- snd modorste-lncome and falr housing sltuations for a group
of Federal properties previously acquired but not yet occupled, Theae inveatl.
gatlons, howaver, will be similar to others required by the HUD-GSA agres.
ment. They will not serve as sn evaluatlon of the adequacy of the reviaws
already conducted undaer the sgreoment.

»1% The results of soch reviews will ba avallable for later uss whaen
Federal development of the sres actuslly begins. Thers ls no rulo or
procedure which would require that Information concarning and
moderate-income and fair housing be made svailable to the community, to
fair housing groups, or even to Federal agenclen.

low:
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until positive steps are taken to increase equal hous-
ing opportunity. Likewise, there is no provision that
communities which are judged to have adequate fair
housing opportunities will have priority in receiving
Federal facilities. %

When an affirmative action plan is mandated, the
plan must state that an adequate supply of low- and
moderate-income housing will be available on a non-
discriminatory basis and that transportation to the
Federal facility will be adequate. Under the regula-
tions, these actions need not be completed, however,
until six months after occupation of the building.
This substantially weakens the effectiveness of the
requirement.!®

Despite the fact that affirmative action plans are
required to remedy defects identified by HUD, spe-
cific procedures for developing such .plans have not
yet been set out by GSA. Thus, the responsibiljfies
of HUD, GSA, the involved agency, and the Com-
munity have not been clearly delineated and mech-
anisms for remedying inadequacies have not been
outlined. GSA justified the absence of such guidelines
by noting that in only one case has HUD issued a
finding which demonstrated a need for an affirmative
action plan.?® ,

Further, there are no criteria for assessing any
affirmative action plans which will be developed and
no procedures for monitoring compliance with those
plans.?! The most serious shortcoming, however, is
that GSA has not stated what actions it will take if
an affirmative action plan is not developed, is insuf-
ficient, or is inadequately execyted.??

The fact that GSA has determined so little need
for offirmative action-may well be because of its
restricted view of the Executive order and the agree-
ment. A Federal court decision involving the location
of an Internal Revenue Service facility at Brook-
haven, N.Y., noted that GSA’s interpretation of its
duties under the Executive order was too narrow and

that GSA had failed to comply with that order.2?

IV. ORGANIZATION AND STAFFING
Thé Executive Director of GSA's‘ Public Building

Service serves as overall director and coordinator.of
the agreement within GSA.?* The procedures imple-
menting the HUD—-GSA agreement give the responsi-
bilities for decisionmaking within GSA and coordina-
tion with HUD to the regional directors?® of the
Public Buildings Service (PBS). In practice, realty
officers and program analysts have responsibility for

- routine execution of the agreement.®® No civil rights

e
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staff is assigned responsibilities under the agreement.
The Office of Civil Rights receives copies of all related
correspondence, but is not involved in implementing
the agreement.

GSA’s fair housing effort suffers from lack of full-
time staff to ‘see that specific fair housing assignments
of the Public Buildings Service under the HUD-GSA
agreement are thoroughly implemented.?” There is need
for a full-time directpr who would be responsible for
fai housing responsibilities throughout the agency
and\ who would report directly to the Administrator.

GSA_ataff has been given only limited training for
implementing the HUD-GSA agreement. The staff
needs to be aware of thé nuances of‘housing dis-
crimination in order.to) review HUD reports ade-
quately and to prepare for the development and
monitoring of affirmative action plans. Training has
been limited, however, to assisting in the technical
execution of the agreement and to defining such terms
as “parking,” “transportation,” and “low- and mod-
erate-income.” Training has not focused on the fair
housing aspects of the agreement.

’

19 {f o housing shtustion ls not improved prior to the movae fnto tha
bullding, employses affcctad by the unavailability of edoquetn housing and
tho laek of fair housing opportunity might ba unable to rclocate with: thelr
agoneles, thus losing most bonefits thay might derive from the lﬂlrm-!'lyn
action plan. ‘ ’

%¢ {n Baltimore County, Md.: HUD found en Insdequats supply of low-
and modorata-| g. GSA
investigation, which did not include the cily of Baltimore, was arbltrery.
GSA contended that transportation from Baltimore to tha proposed sita
was adequate. That site was solocted and an sffirmative setion plan la baing
devaloped. i

31 The implamenting sregulations provide only that HUD sheil monitor
compliance, snd in the event of noncompliance HUD and GSA “shall undar.
take appropriate action.'”

93 GSA hes not indicated, for sxampie, whather It would curteil sty
further relocation In this ares untll adeq Jiserimi y end/or
low. and moderato-lncome housing were svailable. Possibilities for GSA
action are limitod, however, unicss ecompliance with basic requirements is
mandated prior to occupation of the bullding.

3850n the basis of testimony concarning insufficient low. and modarste-
Income housing and patterts of raclal diserimination, the court noted that
the HUD.GSA sgreamsnt calls for sffirmative actlon and ordored GSA to
retain housing units located at Suffolk Alr Force Baso until the svallability
of housing for low.income and minority groups is assured. .

* Tho Executive Diractor Is statlonod in the Contral Offica, PBS., Ho
has # higher rank than the regional directors and roports diractly to the
Commissioner of thsa PBS. The Exccutive Director s in charge of polley
developmant, planning, budgeting, & Il £ nt, program ovails-
tion, managoment Improvement, systoms devalopment, and adminfstrative
l.tllvlllll of PBS. Ha also functions as direetor of the region which includes
Dalawara, Maryland, Peonnsylvsnia, Virginia, and Washington, D.C. .

28 Each PBS roglonal director |a responaibls for notifying tho appropriste
HUD reglonal administrator of plans to locate or ralocatc a Faderal sgancy
in that region. Tha dircetor Is rospousible for roviowing the HUD avaluation
of the arce snd for monltoring sny sfirmative action plans required.

3% The primary function of all of thesc staff mambers s -squllhlnn.
taasing, and managing of Federsl proparty.

87 §uch an esaignment would not diminish the rosponsibilities of thoss
officials with cxisting responsibiljties upder ths agrocomant but would increass
the quantity snd quaiity of their activity by perl(ﬂnl -adlllnn-l trafning,
guldeclinea, and ovemight.

H 1

tuded that the boundary of HUD's ~
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I. OVERVIEW

)

The Veterans Administration has not taken the ac-
tion necessary to develop a viable and comprehensive
equal opportunity program. Long-range goals for pro-
viding housing to minority veterans are needed. VA’s
fair housing effort lacks a full-time director and is
severely understaffed. This situation will be aggra-
vated with the addition of affirmative marketing regu-
lations, which will require additional staff for effec-
tive implementation.

tMany of the innovations in the VA’s equal oppor-
tunity program since this Commission’s report in
November 1971 are still in the planning stage and
anay take months to effectuate. VA has done little
to institutionalize its equal opportunity program and
develop a system of staff accountability for imple-
menting its policies. Many key staff activities, such
as program evaluation, are ad hoc and dependent
upon the personal interests of the staff involved. Out-
side the equal opportunity staff, there are few official
assignments for executing fair housing programs and
few guidelines for implementing VA responsibility.

AN

Il. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

Enforcement of equal opportunity in VA housing
programs is the responsibility of the Loan Guaranty

. Service within the Department of Veterans Benefits.

This Service administers the Guaranteed Loan Pro-
gram (GI Loans)* and the Direct Loan Program. It
alsu engages in the sale of property acquired through
mortgage foreclosures.

The Service is responsible for,seeing that there is
no discrimination in its programs. It also has the duty
of seeing that lenders, builders, developers, and bro-
kers use their roles in the VA housing process to ex-
pand equal housing opportunities.!

Nonetheless, VA has never outlined the steps neces-
sary for a comprehensive civil rights program. It has
not systematically determined its own responsibilities
for enforcing the fair housing law, or for requiring
participants in VA programs to take affirmative action

\

» © -

VETERANS
ADMINISTRATION (VA)

for providing housing on’'a nondiscriminatory basis.
VA has not set goals for increasing minority participa-
tion in its programs or for increasing its own role in
providing equal housing opportunity.

ll.  FAIR HOUSING ENFORCEMENT
MECHANISMS

A. Certification

5y,

The most widely used tool in the effort to bring
about equal housing opportunity in VA housing pro-
grams is the certification of nondiscrimination. When
builders and developers request VA approval for sub-
division construction 2 or appraisals of new houses,
they must certify that there will be no discrimination
in the sale of the dwellings. For several years, VA
equal opportunity staff has urged that certification
be required for appraisals of existing houses, thus
extending the nondiscrimination requirement to all
real estate brokers selling property appraised by VA.
Instead of taking this forward step, VA is taking a

step backwards. VA plans to eliminate requirements

. for certification of .nondiscrimination in the sale of

all VA-appraised property. A weaker measure will be
substituted, requiring that a notice of the nondiscrimi-
nation obligation merely be printed on the appraisal
form.

Certification of nondiscrimination is also required
of veterans obtaining VA housing loans; purchasers
of VA-acquired properties; property management bro-
kers who are paid a fee for contracting improvements
on VA-owned properties about to be placed on the
market; and sales brokers who receive a commission
for selling VA properties.

! Title VIII of the Civil Rights Act of 1968 roquires all sxesutlve depart
ments and sgoncies to sdminister their programs and sctivities rélating to
housing and urban develop t in e sffirmativaly to further the
purpose of that title. 1% oxpressly prohlbits discrimination in tha financing
of housing, in tha advartising of housing for sale or rant, end in the provl.
alon of brokersgo services. .

® Approvel of construction mesns VA has dotermined thet thare ls & naed
for such housing and that the construction plans sre fassible. In s review,.
VA examincs such thinge as the sxistonce of wator and sewags facllitics. Tt
docs not, as of yot, review tho buildar's plsn for easuring thet minoritics
will have sn opportunity to purchess dweilings in the propossd subdivision.
Many banks requito VA or HUD approval bolore Gnancing builders and
devolopors.

\
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VA plans to extend certification to require brokers
who manage and sell VA-owned properties to market
all their properties in a nondiscriminatory manner
that will attract all racial and ethnic groups® VA
also plans to require that fee appraisers certify that
been taken into account in their
appraisals.

The one major area of the Treal estate business

which benefits from VA housing programs without
certifying nondiscrimination is mortgage lending.* Al-
though VA may deny-a loan because it disapproves of
the practices of the bank involved, it has not used this
power to require nondiscrimination by lending insti-
tutions. ’
* Despite the psychological impact upon the signers
of the certification procedures, VA's current use of
certification as a tool for publicizing and reinforcing
nondiscrimination Tequirements is, at l.)cst, minimally
effective. VA provides signers with inadequate infor-
mation on discriminatory practices, thus failing to
correct thﬁqﬁmpression that ¢nly intentional and per-
sonal discrimination is prohibited.?

Equal opportunity considerations are not routinely
incorporgted in VA reviews, such as those for sub-
division fipproval. There is no monitoring of the hous-
ing pradtices of those who sign certificdtes of non-
discrimination. .In short, VA has taken ‘no steps to
ensurc that those who sign nondiscrimination certifi-
cations are in fact complying. '

B. Advertising

VA has for several years required field stations to
advertise VA-owned properties in the minority piess.
Equal opportunity staff, when reviewing the imple-
mentation of this requirement, has found that ils
execution has been inadequate.® VA recently issued
a revised circular to field stations, reiterating the

_responsibility to advertise a sampling of properties

of every price range and every type of neighborhood.
The circular gave specific instructions for doing this.

C. Affirmative Marketing Regulations

VA has published for comment proposed affirma-
tive marketing regulations covering builders and de-
velopers who request subdivision approval or certifi-
cates of reasonable value. The regulations will be
similar to those adopted by the Department of Housing
and Uﬂmn Development in February of 1972. They
have been closely coordinated with HUD's to ensure
reciprocity of sanctions between the two agencies
VA has not yet hired, however, any staff to ifplement
and enforce the regulations.

D. Coordination wi’th~ HUD

Before HUD issued its affirmative marketing re-’
quirements, VA and HUD subdivision approval was
generally concurrent. For example, if HUD analysis
of proposed construction showed that no additional
housing was necessary, VA would not dpprove the
subdivision. Now, however, when HUD disapproves
subdivisions because of inadequacies in the developer’s
affirmative marketing plans, VA will not hold up
approval of the subdivision—despite the fact that
both agencies are bound by the same fair housing
laW and Executive order.

E. Complaint Investigations

There is no widespread circulation of information
to veterans and others affected by VA programs of
their right to complain of discriminatory treatment
by such persons as brokers, fee appraisers, and build-
ers under VA housing programs. In nine field sta-
tions, counseling of minority veterans is supposed
to provide information about fair housing. This is,
however, a pilot project. Although it would seem
worthwhile \to do so, there are no definite plans to
expand the project to the other 48 field stations.
At this time, the only ‘nationwide effort in this direc-
tion continues to be pamphlets, available at VA field
stations, .on the VA guaranteed loan program. The
pamphlets contain a brief section on fair housing
legislation.

There is presently no requirement that brokers,
builders, sellers, lenders, and others post information
on the right to nondiscriminatory treatment or on
the buyer’s remedy when that right has been vio-
lated. In short, little publicity is given to what con-
stitutes a legitimate complaint and with whom com-
plaints should be filed. The full extent of VA's require-
thent is that fair housing posters be displayed by
builders with subdivision approval and brokers man-
aging and selling VA-owned properties.

* This l‘l!rllfl'cllion will he required by ssch measgement and ssles broker
as 8 condition of doing business with the VA snd will be similar to s pro-
pored HUD requirement.

¢1In edditign to the fsct thet VA gusrsntees housing losns mede to*
veterans, grestly limitlng the rlsk tsken by the befk. lending institutions
may apply for an sutomstic spprovel ststus. which sntitles tham to spprove
losns to eligible vetersns wllh’wu( prior spprovel of the spplicent by the
VA. About 12 or 13 percent of sll guaranteod loans sre meds with sutomstic
spprovsl

B Reatrictive zonlng snd Insccessible resl estste offices. plus such practices
as feilure to sdvertise housing in the minority press snd rafussl to make
losns In certsin goographic eress. msy not be directed st excluding minorl-
ties. They may have, noverthelcss. the effect of perpetusting or oven sxscer-
bsting existing pstterns of discrimination. ;

9 [n some Instences. sdvertisements contsined no sddress. In other ceses,
the same advertlsement wss run seversl months. Some field stations hed

interpretod the requirement ss sn sconomlc step to {facilitate the ssle of
properties whickproved difficult to ssll by other mesns.
r :
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" VA’s complaint p{ocess,xs haphazard. It has no
prucedurea for its* cﬁgql opportunity staff to follow
in:, progeacifng housing complaints. Since 1968, the
basic “complaint responsibility has rested with the
Loan Processing Section, which handles all housing
complaints relative to loan credit policies.” The Loan
. Processing Section has issued no guidelines for ex-
. pedijting mveangtmqn of fair housing complaints, and

. staff membel’s ‘teceive no special training in the proc-
essing ‘hrid investigation’of these complaints.

Until recently, equal opportunity staff did not even
know fair housing complaints were supposed to be
handled by the Loap Processing Section. They had,
in fact, received and processed some complaints them-
selves. There is no established procedure for informing
the equal opportuhity staff of the receipt of fair
housing complaints elsewhere within the VA. In fact,
there is no system which would yield an accurate tally
of the number of complaints received.

HUD refers any complaints against participants in
VA housing programs to VA. There is, however, no
system for determining concurrent VA jurisdiction in
-complaints. against HUD programs. Thus, VA may
remain unaware of a complaint against a builder or
developer who enjoys VA approval, or against brokers
who have certified to VA that they wnll not discriminate

F. Racial and Ethnic Data Collection

VA presently.collects data on the race and ethnic
origin of almost all applicants for guaranteed and
direct loans, and of most person‘s receiving loans. VA
intends to, but does ot now, collect data on the prop-
erty locations of guaranteed loans. Data are also col-
lected'on those who purchase, and those:who offer to
purchase, VA-acquired property. When VA aequires
property, data are collected on the racial and ethnic
composition of the neighborhood.? ¢

VA collects data-on the type of lender and the type
of housing, new or exiptinig, and these data can be
correlated with racial and »ethnlc data. In most cases,
data are available for- ench ‘field station, which gen-
erally corresponds to & State.” In some cases, county
data are also retrjevable. A major shortcoming of
VA’s data uyutemqhowqyer, is that data on particular
subdivisions are, uﬂavnllnble VA’s proposed affirma-
tive markefing Yegulations will require builders to
market all houses within an approved subdivision
affirmatively and provide VA with racial and ethnic
data on the sale of those houses.

Field stations:-make no’use of the data collected.
Further, although equal opportunity staff allocates time
for data review, the only action taken as a gesult of
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that review is to look further into the activities of
the field stations. Even this occurs only when & review
of a particular field station is already scheduled by
the evaluation staff. VA does not attempt to survey
veterans to determine the relative rates of participa-
tion in VA housing programs by various racial and
ethnic groups.?

G. Civil Rights Evaluation

The equal opportunity staff does not conduct civil
rights reviews of field statidns. The only reviews of
field stations are conducted by the evaluation staff
of the Loan Guaranty Service, which has a staff of
twelve people.?® | . -

Until a year ago, these reviews were limited to
evaluating the field staff’s execution of VA regula-
tions.!! Little, if any, attention was paid to compliance
with equal opportunity requirements. During the past
year, reviews of fair housing efforts have been incor-
porated intd a number of the evaluation staff's rou-
tinely scheduled reviews. The staff has not, however,
conducted reviews devoted exclusively to civil rights
operations. Moreover, except for the recent reduire-
ment that this staff monitor the advertising procedures
of the field stations, investigations of civil rights issues
are ad hoc and are conducted only when instigated by
the equal opportunity staff.

Phere are no evalunhon guidelines specifying that
all field station reviews include an exnmmutlon of the
extent to which the stations are providing services to
minority ,veterans or the extent to whjch the stations
are monitoring the equal opportunity activities ‘of
builders, developers, lenders, fee npprniue?& and
brokers. *

VA has no procedure or staff for conducting com-
pliange reviews. Thus, VA does not review the activities
of builders, developers, feec appraisers, and brokers to
see that they are complying with certificates of non-
discrimination and are taking affirmative steps to im-
prove equal housing opportunities.

T Complaints recaivad by this Section include such as di

ments over utility charges or credit proceduras. Actual complaint Invastiga.
tion (s conductad by field officcs.

® Data ara tabulatad scparately for all-whita, all-mlnority, and Integratad
nelghborhoods. An integrated naighborhood is definad by VA as *‘a straat
betwaco intarsoctions whero the occupants on both sldes of the straat
includa whites and ona or more minority familles.”” In rural araas “‘neigh.
borhood** 1s defined “ 1} derstood in the commuslty.”” At

as
present, racial and ethnlc stability of the naighborhood is oot takas Into
account although VA raports it §s considaring tha Inclusion of such Informa.
tion |n future proparty location data.

*VA plans to a minorlty participstion rates, h ar, whao basa-

line data bacoma availabla from the 1970 cansus.

19 Not one of thesa is a minorlty group membar.

! Field station raviews froquantly inciude an invcstigation of loan pro:
cessing proceduras.

%
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IV. ORGANIZATION AND STAFFING
fZThe director of thg Loan Guaranty Servi()g is
C

arged with sceing that VA housing programs com-
ply with Title VIII of the Civil Rights Act of 1968
affd with Executive’ Order 11063. The Director’s prin-
ipal functiog, however, is g erall administration of
VA housing programs, and W¥ is thus unable to devote
more than about 10 perceﬁ’df his time fo equal oppor-
tunity. As a result, the equal opportunity staff suffers
from lack of a full-time Sirector with sufficient author-
ity to execute VA's fair housing responsibilities.'?

Although the Loan Guaranty' Service has a staff of
2,375—93 in Washington and 2,282 in the 57 field
stations—only two professional staff members are as-
signed full-time to equal opportunity in VA housing.
One of these staff members oversees programs to invite
minority purchasers and ‘enlterprisos to participate in
VA housing activities '* and has little direct involve-
ment with fair housing requirements. Thus, there is
only one position devoted to civil rights implementa-
tion and enforcement.'* .

The cl%{,‘tetlt responsibilities of the ‘equal opportunity
staff aretoo extensive to be accomplished effectively
by only two persons. Because of lack of staff, VA is
unable to undertake many activities essential to ade-
quate civ‘il rights enforcement, such as trnin}ng and
compliance reviews. :

VA has indicated that it plans to adopt new policies
requiring the marketing of properties with maximum
outreach to minority communities. It beleives, never-
theless, that no additional equal opportunity staff is
necessary at this time and has no plans for providing
additional fuli-time staff for.equal housing opportunity.

" In defense of its allocation of manpower, the VA has

* often answered that many of the staff members through
out the Loan Guaranty Service have equal housing
responsibilities. Nonetheless, no additional headquar-
ters or field staff personnel have been assigned specific

. fair housing enforcement responsibilities, even on a
part-time basis. Although the two equal opportunity
staff members receive assistance from the evaluation
staff of the Loan Guaranty Service and from field
station personnel, this assistance is generally informal
and ad hoc. VA has yet to outline the specific fair
housing functions of the various housing divisions,

_and it has not given authority to the equal opportunity
staff sufficient for monitoring these functions.

Only in the counseling of minority veterans is train-
ing provided to Loan GunrnntQScJ'Vice staff.!3 Apart
from this, VA provides no civil rights training to the
various staff members whose responsibilities, such as
complaint processing and p;grnm evaluation, relate
to equal opportunity in VA housing programs. Despite
the proposed issuance of affirmative marketing regula-
tions, VA has not planned any training program to
prepare staff for these new responsibilities.

N

17 [n order to heightel! the csecutien of rivil righta reaponsibilitics in all
the VA loan and dirert assistance programs. VA should considar eatabllahing
ah adequately stafled equal opportunity uffice 1t would be essential that the

N director ol this uffice be directly responsible to the Adminlistrator.

13 This atafl member's offorts aro gonerally limited to oversight of the
VA program to provide guidance and counacling to minorily veterana regard-
ing the svailability and use of VA housing loans and oversight ol VA
offorts to inrrease employment of minority hyilders, developers. real estate
and property management brukers. and lee lppr.l;nrn. .

¢ Ampng  Teaponsibilities ol this  position are drafting guidelines and
regulatiuns to improve equal housing opportunities and identifying potential
weaknesses in enlorcemont through review ol racial and ethnic  data.

'8 The counseling program s designed 1o assist miootity voterans in

becoming homeowners. The program is conducted by field atafl on a part
time basis ! These stafla are provided a limited amuunt ol training in coun

seling by one of the equal opportunity stafl members

a
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FEDERAL FINANCIAL
. " REGULATORY AGENCIES

* The Comptroller of the Currency (CoC) -
The Federal Deposit Insurance Corporation (FDIC)
The Federal Home Loan Bank Board (FHLBB)

I. OVERVIE

None of the four financial regulatory agencies is
meeting its fair housing responsibilities. The enforce-
ment mechanism’ of each agency needs serious im-
provement,. b

The complaint investigation process should be rec-
ognized as an ineflective enforcement tool. Signifi.
cantly increased efforts should be made by each agency
to improve the use of its regular examination process
to detect discriminatory lending practices. Examiner
training programs need to‘be strengthened to prepare
examiners to monitor adequately the more subtle forms
of discrimination, such as “redlining”
application of credit standards.

and unfair

Although all four agencies should require their
regulatees to collect racial and ethnic data on all

" loan npplicanons only two- -the Federal Homge Loan’

Bank Board and the Federa] Deposit Insurance Cor-
poration—are even consldcrlng doing so. Adequate
asscssment of cach lender’s compliance with Title
VIII depends on the availability of such data. Wjthout
this data, an examiner's efforts can be little more
than educated guesswork.

Further, none of these agencies has directed its
member institutions to impose nondiscrimination re-
quirements « on bulldcrs and developers whom they
finance. ‘
agency, the Federal Deposit

there a clear assignment of

Finally, in only
Insurance Corporation,
responsibility for all civil rights matters, particularly
Title VIII. Even in that instance, the person designated
has a wide variety of other duties. Civil rights enforce-
ment requires and deserves the attention of a senior
level, full-time official, responsible to the chief execu.
tive officer of the agency.

That alone, however, is not enough. The agency
office primarily concerned with the examination and
analysis of regulatee performance must assign primary
equal opportunity duties to designated individuals so
as to provide a continuous line of accountability from
the operations level to the chief executive of the agency.

i

4 The Federal Reserve Board (FRB)

il.  CIVIL RIGHTS RESPONSIBILITIES
A. General Responsibilities

The four Federal financial regulatory agencies—
the Federal Home Loan Bank Bo¥vd (FHLBB), the
Board of Governors of the :Federal Reserve’ System
hereinafter referred to as the Federal Reserve Board
(FRB), the Comptroller of the Currency (COC),
and the Federal Deposit Insurance Corporation
(FDIC) '—qgether regulate the operations of nearly
all the Nation’s banks and savings and loan institu-
tions. These regulatees are forbidden by Title VIII
of the 1968 Civil Rights Act from discriminatory
practices in connectjgn with their mortgage and hous-
ing-related lending. In turn, the four regulatory agen-
cies are charged by the same law with an affirmative

‘duty to administer their activities in such a way as

to further the equal hd\using objectives of the act.

Each of the agencies has taken some form of action
indicating at least a tacit recognition of.its fair housing
responsibilities.? In addition, cach of the: agencies
plays a supporting role in ensuring equal employment
opportunities within the lending institutions they reg-
ulate.

B. Requiring Lenders To Impose
Nondiscrimination Requirements

Despite their legal authority to do so, none of the
Federal financial regulatory agencies has required
that the lenders they supervise impose nondiscrimina-
tion requirements on builders and ‘developers with
whom they deal. The Federal Reserve Board has prg-
pared a legal memorandum, outlining its opinion that

‘there is some question that legal authority to impose

such requirements exists. The other three agencies
have taken the position that the imposition of non-

! Three ol the four sgencies sre independent The Comptroller of the
Currency is s part of the Department of the Tressury.

P less then s yesr ago. one of the regulstory agencios contlnued to
rhallengs the Commission's pesition thset Title VII imposed a clear duty
on esch sgeocy to enforce the equsl lJending provision of the act The
challange centered sround the lssus of whether the sctlelties of the regula.
tory sgenries constituted “progrems end ectivities relating to housing and
urbsn development " within the mesning of Section BOB(d) of the act.
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discrimination requirements for builders would be

generally inappropriate. ‘The FHLBB, for example,

points. out that since builders and developers are
already subject to the requirements of Title VIII and
the jurisdiction of the Department of Housing and
Urban Development (HUD), the suggested require-
ments would serve only to remind them of their
obligations.

While there would seem to be little harm in such
reminders, that is not the issue. Title VIII mandates
a concerted, cooperative enforcement effort by all
Federal agencies. As such, it recognizes that HUD

alone cannot monitor the civil rights performance of

each and every homebuilder. The financial regula-
tory agencies are in a unique position to bring an
additional and needed enforcement lever to bear upon
.the homebuilding industry. Their continuing failure
to do so geverely limits the effectiveness of Title VIII,

The ‘éxtent to which each of the four agencies is,
or is not, meeting its other civil rights responsibilities
is discussed in the sections which follow.

lIl. FEDERAL HOME LOAN BANK BOARD

A Civil Rights Enforcement Mechanisms

At present, the FHLBB’s enforcement program uti-
lizes the twofold approach of complaint” investiga-
tions and periodic examinations of each of its super-
vised. institutions.

1.

The FHLBB has received four complaints since
October 1971.% Three of these were, in fact, requests
for assistance from the Department of Justice in

Complaint Investigations

which ‘only one instance of discrimination was al-
leged.* The fourth was a complaint against three
savings and loan associations by a civic group, alleging
violation of the FHLBB’s advertising regulation. The
Board found no violation by two associations and
reported that the third is now in compliance. No com-
plaints were filed by private individuals.”

The Board’s current policy regarding most Title
VIII complaints is to forward them to HUD. Such
policy not only reflects an apparent lack of Board
interest in the level of Title VIII compliance by its
regulatees, but represents as well a conscious con-
signment of Board complaints to HUD’s much pub-
licized complaint backlog. Only those complaints re-
lating to the Board’s own Nondiscrimination Require-
ments, discussed infra, are investigated by the Board.

2. The Examination Process
The Federal Home Loan Bank Board’s civil rights

examination process can best be described as a moni-

_ toring procedure, of uncertain potential, which has

' 85
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een added to the FHLBB's regular examination
tchedule The Board has instituted a civil rights train-
ing program for examiners and has developed a ques-
tionnaire to be filled out at each field visit by the
“examiner-incharge. The Board believes such a pro-
gram is the best means of checking on lender compli-

ance with Title VIII and the Board’s regulation.®

The training program for examiners consists of
instruction on statutes, regulations, and investigatory
techniques. The training is conducted by representa-
tives of the Departments of the Treasury, Justice, and
Housing and Urban Development, ‘and the Board’s
own staf.T -

This program can be commended for attemptmg to
sensitize examiners to some of the subtle patterns and
implications of financial discrimination.® Its principal
investigatory focus, however, has been on lender com-
pliance with the affirmative action aspects of the
Board’s own regulations ® and not on the identification
of discriminatory lending policies or criteria.!® Thus
the Board’s training program cannot be considered
adequate.!! )

The FHLBB's recent adoption of a Civil Rights

Questionnaire for use by its examiners deserves praise.

3 Additionally. thc Board rcported continuing cooperation with the Na.
tional Committee Against Discrimination in Housing in the latter’s investiga.
tion of alleged discrimination by three California institutions.

4In the other two instances, the Justice Department merely requested
that the Board ask its regulatees to cooperate with the Department’s investi-
gations. The Board has requested Justice to provide more narrowly drawn
complaints than wcre contained in the initial requell

5 This fact lends additional support to our “belie! that no agency’ should
rely upon the passive enforcement mechanism of the complaint process. In
the field, of mortgage lending. the complaint process is pnrlncululy incffec.
tive. A lnrgc majority of all mortgage loans are arranged by the home-
buyer's broker. Thus the homebuyer himself may never know whether &
particular lender denied him & lpan. The broker has far less incentive than
the¢ homebuyer to report instances of discriminatory treatment. Moreover,
such complaints as do arisc are now less likely thgn hefore 1o be received
by, the agencies. This is 0 because.
this Commission. nonc of the agencies included itself &s an addressee for
complaints in the equal lending posters which supervised lenders are re-
qulred to display.

0 [n the Board's opinion. the cxamination process will be enhanced *‘when’

<

contrary .to the recommendations of -

raciai and elhnlc record-keeping requirements are adopted by ths Board and ~

the other threw agencies. Whether they will be adopted remains an open and
serfous question, which is discussed under affirmative action programs, infra.

7 An sttorney fromsithe Board’s Office of the General Counssl assisted the
Office of Examinatiop and 'Supervision in providing to 400—
approximataly {wo- .thirds—of the Board's oxaminers. Training will continue
for the remlining third of the sxaminer force.

instruction

8 For example, the relationship betwesn financial and employment dis-
crimination was ono featurs of & training film provided by HUD. In addi.
tion, Bourd .instructors prepared examiners for discovering the possible use
of complex facial '‘codes™ on lending forms.

9 For example, does ths association have the required equal lending poster
on display? Does its advertising carry an equal housing logo and message and
avold discriminatory words, phrases, or pictures?

10 For diffaring interest minority and nonminority
louns; higher down psyment or service charge for minority borrowars; and
discouragement of minority borrowers &t the oral inquiry stags of loan
application.

11 As noted, the Board anticipates the adoption of & racial and ethnic
data requirement in the near future. At that point, follow.up training will
be instituted.

example, rates on
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The questionnaire inquires as to the level ‘of aware-

-ness among institution personnel of Title VIII require-

ments and whether the savings and loan association

has a written policy of nondisctimination. In addi-
tion, it r_equ1res the association’s managing officer to
estimate the size of the minority population served
and the number and "percentage of minority loans
- being written. Finally, the form contains questions con-,
cerning the association’s lending restrictions relative
to minority applicants and minority neighborhoods.
While the use of the examination process to ascertain
lender compliance with the Fair Housing Law is worth-
while, there is reason to believe that certain aspects of
- the procedures established by the Board may militate
against that objective. Those proceduggs instruct the
examiner-in-charge to complete the nondiscrimination
questionnaire “exclusively” by means of an interview
with the association’s managing officer. If the officer’s
| answers conflict with the examiner’s “observations,”
.. he is instructed to file a memorandum directed to the
o " chief examiner.

The examiner, through observatxon, may be -able
to detect conflicts with respect to such questionnaige
items as the posting of discrimination notices in the
| association’s lobby and the number of minority em-
| ployees. It is difficult, however, to see how such a

~ method could ensure adequate assessment of the lend-

| - er’s compliance with other significant aspects of civil

1 rights laws and the Board’s regulations. This is so

| because the procedures specifically prohibit the ex-

‘ aminer—in the absence of specific instructions *from

i the chief examiner-—from performmg any specialized

| examination of the association’s records to uncover
| or substantiate possible discriminatory practices.

‘Most examiners, therefore, would not likely detect

\conﬂicts between fact and statement on such question-

naire issues as the absence or near-absence of lending

| in mmonty areas, or racial or ethnic bias in loan

- terms. The inability of the examiner-in-charge to .con-

duct specific analyses of an association’s records to

verify management’s statements regarding fair hous-

ing will mean that the effectiveness of the anticipated

collection of racial and ethnic data will be severely

restricted.

B. Affirmative Action—Nondiscrimination
Requirements

On April 27, 1972, the FHLBB issued a regulation
which placed new requirements on its regulatees. The
regulation includes a statement prohibiting discrimi-
nation in all aspects of housing-related lending. It
requires member institutions: both to avoid discrimi-
natory advertising and to post equal lending posters

50

prominently in their lobbies.. In addition, regulatees
are prohibited from applying dxscnmmatory employ-
ment policies.1?

The Board’s new regulation is identical to those
issued by the other financial regulatory agéncies, with
one exception. The Board’s regulation specifically rec-
ognizes' .the damage done by racially based “red-
lining.” % The FHLBB regulation prohibits lending
policies which discriminate against a loan applicant
because of the race or ethnicity of residents in the
vicinity of the home the applicant seeks.

Yet, in one sense, the Board’s regulation was a
grave disappointment. As issued in proposed form
earlier in the year, the regulation contained a sec-
tion which would have required the keeping of racial
and ethnic data on each loan application, approved
or disapproved. Such a requirement, together with a
modification recommended by this Comi s_ision,“
would have added significantly to the effe
the Board’s examination and enforcemenu.ffd'gram.
The section was omitted, however, and its absence is
a severe hindrance to an examiner attempting to ascer-
tain a lender’s civil rights compliance. .

It should be noted that the Board, as well as the
FDIC, fully expects the adoption of a racial and
ethnic’ recordkeeping requirement in the near future.”
The principal reason given by the Board for its de-
ferral was to. avoid placing a data collection burden
on one set of lenders which! was not required of
others. Yet, if no agency is to adopt the requirement
unless all do, it may never be adopted. The Federal
Reserve Board remdins strongly opposed to such a
requirement.!® boe

C. Civil Rights %taﬁ and Duties

The Board’s civil rights efforts are carried out by
personnel from three Board offices. The Acting Direc-

. tor of the Office of Housing and Urban Affairs 16 - -

121t should be noted that of the four financial regulatories; only the

’ FHLEBB has adopted an affirmative program to assist lenders In mesting their

equal employment objectives. Last September the Board initisted its Van-
guard Program, designed to help lenders locate qualified minority job
applicants.

13 “Redlining” is generally defined as a lending policy which excludes
certain areas or ncighborhoods from consideration in the making of mort-
gage or home improvement loans.

4 The C isslon rec led adding a simple code on esch applica-
tion indicating the character and location of the property. This would enable
the examiner to determine whether minority borrowers were being restricted
to certain neighborhoods.

18 The Federal Reserve Board has not ruled out all possibility of adopt-
ing a dats.keeping requirement in the future. Morsover, neither the FHLBB
nor the FDIC has eliminatcd the possibility of unilateral action.

18 Thia Office in presently composed of the Acting Director and his
clerical staff. A Dnrcclnrpha: been hired and s due to assume his duties in
September. While'tha Director reports personally to the Board, the principal
activities of this, Office aince June 1972 have been related to the afore-
mentioned Vanguard Program and the Board's of minority-
owned savings and loan associations. rather than to compliance with fair
housing laws.
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and an attorney from the Office of the General Counsel
jointly perform civil rights planning and program
functions related to both the- fair housing law and
equal employment. They in turn work with the Office
of Examination and Supervision to coordinate exami-
nation aspects of the Board’s enforcement efforts..

While the Office of Examination and Supervision
-is responsible for monitoring civil rights compliance,
its myriad other -supervisory functions cannot but
help dilute the attention given to fair housing and
equal employment. If a vigorous equal opportunity
program is to be maintained, it is essential that the

_Board establish an office with the primary duty of

developing and implementing an effective monitoring
and enforcement system. The office should have a full-
time director accountable for the system’s success or
failure. At present, only the two staff members men-
tioned above have such a responsibility in an agency
which supervises nearly five thousand lending institu-
tions, and only the attorney in the Offce of the
General Counsel devotes any significant attention to
the Board’s obligations under Title VIIL.!?

A complaint recently received by the Commission
indicates the strong possibility that—because of the
size of the Board’s civil rights staff or the agency’s
- failure to integrate equal opportunity considerations
wuh general program planning—one or more Board
offices may perform in a manner which itself is dis-
criminatory. One of the Federal Home Loan Banks,
implementing a Board prograny designed to identify
lenders who were vulnerable to adverse economic
forces, requested selected institutions to " list mort-
gages on properties in areas of economic decline.
The areas were designated by postal zip codes. As a
result of this action; the complaini alleged, lenders
were “redlining” areas in which they previously had
been making loans. The Board says the program was
not intended to indicate to lenders that they should
not make loans in certain areas,' but that is not the
point. Rather, the issue is whether a careful ad-
vance look at the reporting procedure, in terms of its
impact on minority-area lending patterns, could have

prevented the ?ged reaction.

IV. COMPTROLLER OF THE CURRENCY
A. Civil Rights Enforcement Mechanisms

The Comptroller’s Office, like the FHLBB, relies
upon complaint investigations and the examination

process for enforcing the civil rights obligations of its
regulatees.

1.

Since October of last year, the Comptroller has not

Complaint Investigations

-

received a single complaint; The Comptroller has not
developed procedures for investigating civil rights com-
plaints.

2.

The Comptroller’s Office has yet to adopt a special-
ized form or questionnaire similar to those of the

FHLBB and Federal Reserve Board. COC is “

sidering”

The Examination Process

recon-
its position and has stated an intent to
“follow closely” the Federal Reserve Board’s experi-
ence. If that experience is favorable, COC will give
“gerious consideration” to adopting a similar form.

COC reports that its 1,500 examiners have been
/instructed to look for evidence of discrimination in
mortgage lending as a part of every regular bank
examination. There is, however, no clearly established
procedure for either identifying or reporting a viola-

tion of the fair housing law.!?® The Comptroller indi- V

cates that discovery of a discriminatory practice would
be followed by “appropriate supervisory action” as in
the cagg-of any othey statute.

COC’s position is that violations of Title VIII should
receive the same attention accorded a violation of any
other relevant statute. Yet the actions of the Comp-
troller’s office are inconsistent with that statement. If
serious allegations were raised about a nationwide pat-,
tern of well-concealed embezzlement, it clearly would
be the occasion for an investigation far more vigorous
than the regular examination process. Year after year,
however, evidence continues to point to a pervasive
pattern of discriminatory lending practices. These prac-
tices severely restrict the homeownership opportunities
and housing choices of a significant segment of our -
population. This widespread denial of equal opportuni-
ty demands that COC devote every effort to thoroughly
preparing its examiners to identify and report—in a
regular, established manner—every violation of the fair
housing law, followed by prompt and effective action
against violators. Nevertheless, COC has not done so.
Rather it treats civil rights violations as rare and in-
consequential. -

B. Affirmative Action—Nondiscrimination
Requirements

The publishing of nondiscrimination requirements

17 The attorney reported that approximately one-third of his time is spent
on civil rights matters.

i8 The Board's explsnation is that ‘‘distorted newspaper stories’’
that the tip code designation was intended to indicate *
which lenders should svoid.

19 [y {s apparent that the training received by the exsminers covers only
those fsir housing requirements, such aa equal lending posters and adver-

stated
‘areas of concern”

tising. which are contained in the COC's own regulation. Thus, the important
Title VIII obligations, discussed in Section 1l, supra, are lsrgely ignored,
rendering the sgency’s treining program and examinstion process insdequate.
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for all supervised lenders’ is COC’s principal equal
lending accomplishment in the last seven months.. The
requirements-are similar to those of the FHLBB. They
forbid certain discriminatory advertising practices and
require both an equal Icndingﬁnoti‘ce in all mortgage
advertising and a display of equal lending posters in
each lender’s Jobby.

COC does not require collection of racial and ethnic
data in connection with loan applications and has yet
to take a position -on the desirability of doing so. The
Comptroller has committed the agency to joint action
with the FRB and FDIC, indicating that no such re-

quirement will be forthcoming unless all agree.

C. Civil Rights Staffing and Duties

There are no specific civil rights assignments at

.COC. The Comptroller’s office indicated that com-

plaints regarding violations of Title VIII would be
handled by the Office of Chief Counsel just as any
other complaint. COC stated that the Office of Chief
Counsel does not have separate departments assigned
to enforce specific statutes, . .

COC and other agencies have raised this “straw
man” issue before. It has never been contended that
only the creation of a geparate dcpartrxéﬁpt, charged
solely with civil rights responsibilities, will satisfy an
agency’s Title VIII -obligations. What ‘igg necessary,
however, is the institutionalization bf civil I ights moni-
toring and review. In the financial regulatories, this
would mean that examiners would be as well versed
in the intricacies of discriminatory lending practices,
and the means for their detection, as they are regarding
other illegal practices. It would mean that both agency
and lender personnel would be encouraged to regard
fair lending as being as important an obligation as
sound fiscal management. The response of the Comp-
troller—indeed, a simple comparison of the agency’s
procedures and those of the FHLBB—indicate that
this is not now the case.2® N

With respect to the examination process, the Comp-
Troller’s position is that “over 1,500 examiners . . .
conduct onthesspot- examinations,” including checks
for evidence of discrimination. In the absence of a
more thorough training and detection’ program than
COC has devised, its examiners cannot be regarded as

fulfilling a significant role in support of equal oppor-
tunity,

V. FEDERAL RESERVE BOARD

A. Civil Rights Enforcement Mechanisms
1. Complaint Investigations
During the period since October 1971, the Federal
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Reserve Board and Banks have received no complaints
of lending discrimination. The Board, alone among
the four regulatory agencies, has requested HUD to
forward copies of any complaints it receives concern-
ing FRB regulatees to the Board’s staff. The Board’s
staff possesses a relatively realistic attitude about the
lack of effectiveness of the complaint process and places
greater reliance on the examination process as a means
of detecting noncompliance.

2.

Last year the Board’s Division of Supervision and
Regulation, with the cooperation of its Office of General
Counsel, developed a special examiner training pro-
gram and a Civil Rights Questionnaire for the examin-
ers’ use.?! Civil rights enforcement has been made a
regular part of the examiner training. Included are
discussions of fair lending awareness, led by a member
of the Office of General Counsel,?? and techniques for
detecting noncompliance.? One apparent drawback
to the training program is that no written material on
civil rights examination has been prepared and placed
in the examiner’s manual.

The Board’s questionnaire suffers from the same lack
of input o?rracial and ethnic data as does the FHLBB’s,
FRB, however, has made an effort to analyze the data
obtained and to measure the questionnaire’s effective-
ness, The Division of Supervision and Regulation
examined questionnaires on banks whose service area
population was 5 percent or more minority. That
examination produced at lease two findings which re-
quire intensive further study. First, the rate of loans to
minorities, compared with their percentage of the
general population in the asea, was measurably lower
than the rate for nonminorities. Second, loan applica-
tion refusals were significantly higher for minorities.
The Board plans to conduct studies to determine the
causes of these disparities,2* but has not yet done s0.

The Examination Process

has pot ; gi‘[ﬂl"lcd trsining of its examinars. It has not
of -quullnﬂh“drc or reporting form now fin use by tha
FHLBB, which is s nacessary I‘nnl for examinars who ara f[ar less [amiliar
with civil rights fssues than with: "trsditional’* banking mattars.

! Similar in contant to the fotrm used by the FHLBB, tha FRB ques.
tionnaire is completed by the examiner, both from his personal observations
of the bank and its records snd from inlormation supplied by bank per-
sonnel. Questions cover tha level of minority lending, “redlining,' bias in
loan terms, and compliance with the Board's nondiscrimination. requiremants.

22 jn addition to o raview of the basic provisions of tha Fair Housing Law

20 For enmﬁ?}lcoc has }ancd no serious assessment of its [air lending

and the Board's regulation, the stsff attorney presents views of saveral civil
rights groups as to what constitutes a.violation of Title VIII gnd discusses
the goala of thst law.

** Examiners sre instructed to become familiar with the service ares of
the bank being cxamihed. They slio are instructed to study the bank's loan
portfolio for sreas wherc loans are not being made and for variations from
the ongoing rate of interest.

24 A further study was mada using qxlmlncrl' reports of jintarest rates.
The Board concluded that the almost total sbsanca of interest flgctuations
was an indication that where foans were being made to minorities the tarms
were equal. "

0y
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The Board’s use of its Civil Rights Questionnaire,
begun in-October 1971, is still considered experimental.
FRB staff indicates that an indepth analysis of the
questionnaire’s effectiveness will be made this fall.

Despite the training on techhiques for analyzing
bank loan records for un 1 lending behavior,
Board staff indicates that principal reliance is placed
on the statements of bank managers. Although Board
examiners, unlike FHLBB examiners, are authorized to
verify the information, there is little indication that
this is done on a regular basis. b
B, Affirmative Action—Nondiscrimination
Requirements ‘ ; ;

The Board’s recently publish%ﬂ nondiscrimination
requirements are ¢ssentially the same as those of the
other three banking agencies. They prohibit discrimi-
natory lending and command equal lending advertis-
ing and posters, but do not require the maintenance
of racial and ethnic data regarding loan applications.
Of the four agencies, th has taken the strongest
position against such data collection.?” It has not par-
ticipated in any joint efforts with the other three
agencies on this subject. IE‘RB statgs only that a joint
effort “may be appropriate in the future” after the
Board’s staff has assessed the results of its current
examiner-questionnaire experiment.

The Board’s opposition is threefold: (1) Board staff
members were uncertain of FRB’s legal authority te
require such data collection; (2)-they are convinced
that'such a requirement would constitute a serious bur-
den on lenders, while producing no commensurate
benefits in detecting or deterring discriminatory prac-
tices; and (3) they feel that the process by which racial
and cthnic data are obtained would offend many mi-
nority applicants. "

As for an agency’s legal authority to impose record-
keeping requirements on lenders, it can be answered
that such policies do not offend Federal law or the
Constitution. More important, héwever, is the fact
that where racial data collection is necessary to ensure
equal enjoyment of federally guaranteed rights, such
data collection may be mandated.?"

Second, since collection of such data is essential to
effective enforcement, some administrative burden is
necessary to achieve adherence to the law. Moreover,
the extent of the burden has been exaggerated. The
FHLBB’s proposed procedure stipylated a simple form
which would be filled out initially by the loan applicant
himself and which subsequently would require minimal
handling by lender personnel.

There seems to be little merit to the Board’s third
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concern. 'I.'he avoidance of insult in soliciting rac;ia}l
and ethnic information is little more than a matter jof
tactfulness and technique, including a full explanation
of the purposes for which the information will be used
and an assurance of confidentiality.?” -

C. Civil Rights Staffing and Duties

Overall responsibility for civil rights matters has
been assigned to the Deputy Director of the Board’s
Division of Supervision and Regulation. However,
equal opportunity is but one of that official's many
duties. Within the Division, no official designations for
primary Title VIII responsibility have been made.
Nonetheless, the Deputy Director has unofficially as-
signed primary responsibility for fair housing issues
to one staff member. In addition, the Office of General
Counsel has assigned similar responsibilities to a par-
ticular staff attorney. Both of these staff members are
considered by the Board to be accountable for analysis
of the Board'’s civil rights obligations and for the initial
preparation of statements, training materials, and ex-
amination forms necessary to meet those obligations.

I. FEDERAL DEPOSIT INSURANCE
CORPORATION 28 .

A. Civil Rights Enforcement Mechanisms

1.

Complaints of any. nature-concerning lenders super-
vised by’ FDJC are processed almost exclusively by
the Corporation’s 14 regional offices.?” The Regional
Director of Bank Supervision determines the nature

Complaint Investigations “ .

28 The Board's opposition threatens and ethnle
data requirements by twoe other bank regulatory agencies. Both COC and

the adoption of racial

FDIC have stated that they are opposed to the adoption of a data collection
requirement unless it is imposed on all lending institutions st the same tlme.
Recently, FOIC altered that pasition to the extent of publishing a proposed
data collection regulation for publie comment.

20 Contrary to the Board’s position. racial and ethnic data collection is
an essential ingredient in ascertaining minority treatment by federally supeor-
vised lending institutions. The Board takes the position that racial data on
borrowers would only confirm what can already be observed from an analysls
of residential patterns. This position fails to consider the fact that resldential
palterns can and do result from a variety of factors -including Income.
discriminatory broker practices. and mortgage lending discrimination. Fur-
thermogse. residential Datterns perinit only a generalized study of discrimina-
tory practices. Only an analysis of racial and ethnic data in conjunction with
lending practices and residential patterns can adequately document the spe-
cific contribution that lenders make, to the derial of equal homeownership
opportanities. :

27 See U.S. Commis)
(ollection and Use of
February 1973.

31 This section wa
because FDIC's ren

until more than o

b3
to Know:

h on Civil Rights,
c1al and Ethnic Data in Federally Assisted Programs.

To Know or Nor

prepared without the benefit of completo information
hse to the Commission's questionnaire was not recelved
month alter it was due.

29 The FDIC staff estimates that at leagt 90 percent of all complalnts are
so handled. Morcover, even complaints addsessed directly to FDIC's head-
quarters are generally referred to a regional office, unless it is clear on lha
face that the complaint should be dismissed for lack of jurisdiction or
similar reasons.




of the response to each complaint.3?

While the FDIC central office staff could not deter-
mine how many complaints concerning fair lending
and employment had been received by the regional
offices, it did state that its own office had received none
since October 1971. The central office’s lack of infor-
mation reflects the fact that regional directors are not
‘required to forward reports on complaints received and
processed. Only those complaints which become the.

subject of an examination are brought to the central .
“office’s attention, since all examination reports must "

4

be forwarded to Washington. Until the Office of Bank
Supervision makes someone in the central office re-
sponsible for matters related to civil rights compliance,
there would appear to be little to be gained from re-
- quiring that complaint reports be forwarded from
regional officés. .Such central collection of complaint
reports is fundamental to any compliance effort.

N

2. The Examination Process » \

FDIC’s bank examination is a two-tiered process.
Inspection and initial review are carried out by the
Regional Director of Bank Supervision. Examination
reports then are forwarded to the Washington office
for final review. When a regional office identifies a
violation of a law or regulation, it has an established
but unwritten practice of sending the bank a letter re-
questing a report on correction of the violation. The
regional office uses a “tickler” system to monitor each
violation. _

Regional office staffs use two basic tools in carrying
out an examination: an examiner’s manual and an
. examination report form. Both tools are substantially
. out of date and are reportedly being revised.

The report form contains sections calling for specific
information on a variety of fiscal management sub-
jects. It places no similar requirements on the examiner
to report on Title VIII issues, although blank space is
supplied to report violations of any law. A revised form

requiring specific information regarding each of

the agency’s civil rights responsibilities should be
developed as soon as possible.™

The examiner’s manual, like the report form, con-
tains no mention of Title VIII. A revised manual, ex-
pected to be completed by October 1972, reportedly
will contain an. extensive section on compliance with
consumer laws and civil rights laws and regulations. In
addition, FDIC’s Office of Bank Supervision recently
established a new Planning and Project Branch whose
duties will include continuous updating of the examin-
er's manual with supplemental instructions. :

At present, examiners receive no formal training re-
garding equal lending requirements, except for in-

. structions on reporting violations of the poster and
advertising portions of FDIC’s nondiscrimination re-
quirements.

- B. Affirmative Actlon-Nondlscnmmatlon
Requirements

During the past seven months, in addition to adopt-
+-ing equal lending poster and advertising regulations,
FDIC has come to endorse the cancept of requiring
its regulatees to collect and maintain racial and ethnic
data on all loan applications.. The Corporation is
drafting a proposed regulation, together with a re-
porting form for use by its examiners. Publication of
the proposal is expected later this ycar -

Most significant is the fact the FDIC’s commitment
to this regulation is such thaft'it has decided to
proceed at least with publication of the proposed regu-
lation, whether the other banking agencies do so or not.
In addition.to publishing the regulation for comment,
FDIC plans a public hearing on the regulation.??

\ N |
C. Civil Rights Staff and Duties

FDIC regional offices and the Office of Bank Super-
vision carry out such civil rights responsibilities as the
agency presently acknowledges. There are no specific
equal opportunity assignmentssin any of these offices.
Civil rights assignments are made on an ad hoc basis’
by the Director of the Office 6f Bank Supervision or
regional directors. Cooperation on legal issues, also

. ad hoc, is received from the Legal Division.

Within the Office of the Chairman, however, spesific
civil rights assignment has been made. The principal’
assistant to the Chairman is responsible for coordina-
tion of the Corporation’s overall equal opportunity
efforts. While the special assistant has a wide variety
of additional duties, it is nonetheless valuable to have
an individual designated to be specifically accountable
for the Corporation’s civil rights performance.

The absence of clear lines of responsibility, however,
in the regional offices and, particularly, within the
Office of Bank Supervision is inconsistent with the
Corporation’s apparently serious intent to improve the
fair lending aspect of its examination process. Develop-

20 Most plaints are | igated at the time of the banks next regular
sxamination. In ceses conildered serious by the Reglonal Director. a special
examlnation mey be ordered, FDIC staff stated that & speclal exemlination
was ordered recontly of a Virginia bank which had provided a questionable
response on the jolnt HUD.FDIC questionnairs.

81 FDIC has steted thst ll plans an entirely new report form. to be
issued when and if §t sdopts l\rnchl aod ethnlo data collsotlon requirement.
Revision of the sxisting form should not, however. be dchycd

9% 8g¢ pags 7 lor a full discus of a
the FHLBB.

" FDIC is the only Federal Ananclal regulatory agsncy ever to indicate
publicly Its f{deration of such & proposal

«

fssued by

" E
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ment of a requirement for collecting racial and ethnic
data, and incorporating the requirement into the exam-
ination process, should proceed concurrently with the
assignment of specific civil rights duties in those
staffs. Only when such assignments are made can re-
sponsiblity be placed clearly. Only then do individ-
uals feel both an obligation and an incentive to
develop expertise and to devote the attention that effec-
tive enforcement demands,

Vil. INTERAGENCY COOPERATION—JOINT
HUD—FEDERAL FINANCIAL
REGULATORY AGENCY

QUESTIONNAIRES R

In June 1971 the four financial regulatory agencies,
in cooperation with HUD, sent questionnaires to

18,500 supervised lenders asking about their racial

and ethnic policies and practices relating to mortgage
lending. HUD seceived 17,400 replies and prepared

a preliminary analysis of the responses. That analysis,

-

which was sent to the four agencies in April of this
year, state that the facts “support the need for a
comprehensive program to assist lending institutions
to-comply with the . . . civil rights laws,””

Of the four agencies, only the Federal Reserve
Board reported any sighificant action on the results
of the survey.®* FDIC conducted one examination of ..
a bank in Virginia. The FHLBB and COC have not

made use of HUD's preliminary report#

btained and

3 Prior to HUD's preliminary analysls, ived the
“vesponses of its reguiatees. It d d special minations of 19 b
banks which held Indicated a refusal to make loans in certain minority areas.
The Board’s review of the lending policies of thess banks found no violatlons,
of Title VIll. Board sxaminsrs reported that in nearly all cases the banks
had refused to make .loans in certain minority areas because of eitber pend-
ing urban renewal programs or an insbility to obtain insurance on tbe prop-

FRB

arty. Failure to obtain conventlonal insurance is not necessarily a lagitimate
reason for refusing a losn. Federally supported Ipsurance is evailsble In a
mu]or‘ly of "high risk”" urban areas, but in some cases lenders bsve been
unwilllng to sccept the coversge such insurance provided.

35 Ty FHLBB, before recelving HUD's report, sent its own question-
naire to 100 of tbe essocistions it supervises. The response Indicsted, among

other things, that a pizable p ge of the fati fused to make
loans in certain areas. The Board regards the p as | lusive,
however, and has taken no furtber action.
B f
. .
b
-
4
-
\
8




E

v

DEPARTMENT OF HEALTH, EDUCATION,
. AND WELFARE (HEW)

" OFFICE FOR CIVIL RIGHTS (OCR) o
Higher Education Division /
I. OVERVIEW . -COMPLIANCE MECHANISMS

The tools and procedures utilized by Higher Educa-

. tion staff at the Department of Health, Education, and

Welfare’s Office for Civil Rights are effective and
comprehensive for condﬁcting investigations. Substan-
tive issues covered in compliance reviews or complaint
investigations are’ broad. The means by which facts
are obtained appear to be effective.. ,

Nevertheless, the Office for Civil Rights has never
invoked the enforcement mecharism for State systems
or private institutions failing to meet their responsibil-
ities under Title VI. This is the case despite lengthy
negotiafions seeking elusive “voluntary” compliance.

The Higher Education Division has failed to compel
use of goals and timetables by its recipients. Failure to
adopt criteria to determine whether discrimination has
been eliminated represents a major weakness. In addi-
tion, the Higher Education enforcement program
receives low priority, the evidence of which is inade-
quate staff and a correspondingly small number of
compliance reviews.

. CIVIL RIGHTS RESPONSIBILITIES »

The Director of the Higher Education Division is
responsible for enforcing the provisions of Title VI of
the Civil Rights Act of 1964 and Executive Order
11246 ! in connection with employment at colleges
and universities, the sex discrimination provisions of

_the Comprehensive Health Manpower Act of 1971

and the Nurse Teaining Act of 1971, as well as Title
IX of the Education Amendments of 19722 and any
similar provisions.?

Specific responsibilities of the Higher Education
Division include conducting compliance reviews of
colleges and universities, negotiating appropriate cor-
rective action, investigating individual complaints of
discrimination, preparing recommendations for sanc-
tions, and working - with the General Counsel’s office
in preparing administrative enforcement proceedings
when necessary.

O
o
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Two major complementary elements of the compli.
ance program are: ' .

education, and )
“(b) conduct of onsite reviews. .

\

A. Data Collection \

' T[lc'C;)mpliance Report of Institutions of Higher ’

Education requests information from public and pri-
vate institutions concerning the tacial and ethnic break-
down of parttime and full-time students, and their
academic year.* A publication entitled Racial and
Ethnic Enrollment Data From Institutions -of Higher
Education, Fall 1970 resulted from the. 1970 survey.t
Enrollment statistics obtained from the survey supply-

one of the primary bases for selecting ihstitutions

for review. The statistics indicate progress or lack o
progress in serving minorities. :

.

B. Compliance Reviews

Onsite reviews may be scheduled routinely, may be
based upon deficiencies noted on survey forms, or

! This Exccutiva order prohibite smpioyment discrimination on the basis
of race. color, religlon, ssx. or netlonsl origin by Fadarel contrectors end
subcontractors, 1t requires them to teko affirmstive ection to corrset the
dffects of past discrimination.

*Titls 1X extends sax discrimidation coverage to oducetlonsl programe
subjoct to Title VI provisions.

* The Vetersns Adminletration has been amlgnod civli rights reaponsibili-
ties for (A) proprictery (lLe.. other than public or nonprofit) educationsl
Inetitutions, except If operated by o hospital, snd (B) postescondary; non-
profit, gducations] institations other than colleges and unliversities, sxcopt §f
oporated by (1) e college or nniversity, (2) s hospitel, or (3) a- ugit of
Stats or local ‘ovemm'cnl (i.0:0 those opersting such Institutions as an eres
vocational achoo! or s achool for the handicapped). The Dapartment of
Agriculture ls responsible for Title VI aspects of programs at land-grant
institutlons In which nonstudents are bonaficiarles of Federal assistance.
Such prog inclade the Extension Sarvice. Experiment Statlons, snd 4-H.

¢ The survoy does not raquirs a sex designation.

° Increased minority ettendance s viewed by OCR es an jipdication of

ful Imp! fon of the higher educetion program. The Fall 1970
survey (the survey |s conductad every two years and [s being conducted
currently) shows (hat 10.5 percant of the reported 5 million undergraduates
are minority gtudonts. OCR asgerts thet this figure represcnts o 19.2 parcent
incroase in minority enrollment between 1968 and 1970. Howsver, 83 parcent
of ell minority undergradustos silll ere in predominently minority schools.
and 44 percent of black student® aro n‘llll In proedominently minority
institutions.

(a) collection of data from institutions of higherw,‘

.
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may be triggered by complaints. About 150 man-hours
are spent on a compliance review.

During an onsite review, Higher Education staff
members look for indications of discrimination in
recruitment programs, admission standards, on—and

off—campus housing, financial aid (including athletic

scholarships), employment and job placement re-
sources, extracurricular activities, and off-campus
student training assignments.

In Fiscal Year 1269, OCR conducted 212 higher ed-
ucation compliance reviews. During each fiscal year
thereafter, the number of reviews has declined. In
Fiscal Year 1972, only 99 field investigations were
conducted ® of the more than 2,600 institutions of
higher education receiving Federal assistance. Higher
Education staff members attribute the
other program priorities and to limited staff.

Fol]owlng an onsite review, a report (Compli-
ance Review Report Under Title VI of the Civil Rights
Act of 1964 for Institutions of Higher Education) is
prepared for_ the Higher Education Division’s internal
use. The report covers information about the institu-
tion and its nondiscrimination policy, student admis-
sion policy, and counseling and tutoring. It contains

decline to

summaries of interviews with administrators, faculty,
“ students and community leaders regarding minority

enrollment and treatment. The reviewer’s evaluation
is included, as well as suggested recommgndations to
be conveyed in a postreview letter to the chief official
of the college or university visited. The recommenda-
tions would, if implemented, correct deficiencies and
bring the institution into conformity with Title V1.

Responses from institutions normally are expected
within 60 days. Replies are monitored unsystematical-
ly by regional staff. Without even performing followup
reviews, HEW has declared schools in compliance
if they have merely indicated that chnngcs are planned
or contemplated.”

According to OCR, Tltle VI violations have been
discovered in a substantial number of the 99 institu-
tions reviewed in Fiscal Year 1972. Among typical vio.
failure to recruit for minority applicants
in @ manner comparable to the recruitment of nonmi-
nority applicants; failure to assure nondiscriminatory
access to services (e.g., assistance in obtaining off-
campus housing or employment) ; and failure to assure
conduct of institution-supported activities in a nondis-
criminatory manner.

lations:

Of the 99 colleges and universities reviewed in Fiscal.

Year 1972, 55 were deemed to be in compliance. The
remaining institutions are negotiating with OCR.
There is no indication that any of the institutions not
in compliance will be the subject of enforcement action,

57
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despite the fact that some reviews were conducted
cither in 1971 or early 1972.

OCR 'has never used its sanction power—termnnn-
tion of Federal assistance—except in instances where
institutions have failed, to submit a form assuring com-
pliance with Title VI. Nor has any institution been
found in noncompliance in an administrative hearing,
In fact, no institution has ever been sent a Notice of
Opportunity for Hearing.?

Voluntary compliance is the mechanism used ex-
clusively by OCR in enforcing Title VI. Although OCR
is required to seek voluntary compliance, it is impor-
tant that negotiations continue only for a reasonable
time before the sanction available to OCR is applied.

C. Complaints- .

Headquarters staff received 84 complaints during
Fiscal Year 1972, although other complainants may
have -written directly to the regional offices. If the
regional office resolved the problem, hendqunrteru mny
never know about the complaint.

Typical complaints charge dlscnmmatlon in admis-
sion policies, discrimination in academic programs
because of national origin, or racial discrimination in
athletic programs. In some cases, investigations are
made. In others, an early onsite review is scheduled,

complaints are handled by telephone or lettei.

Staff work and analysis during.complaint investiga-
tions are generally good. Discrimination problems are
resolved through negotiation.

IV. MISCELLANEOUS

A. Compliance and State Systems of
Higher Education

Past compliance activities have included negotia-
tions with States which traditionally operated segre-
gated systems of higher education. West Virginia and

Missouri have integrated their systems, but the student

bodies of the colleges and universities in the other 17
systems of higher education continue to be essentially
segregated.®

Onsite reviews were conducted in 1968 and 1969 in

® Mora than 50 p ofs the instituti reviowsd wars private collages.
Most roviews werp cnnducud in institutions locatad In States having sparse
minority popuistions.

T Yot s sampls lattar submitted to this Commission indicates lack of
substantial progress by the tims of s sscond raview In Octobar 1971,
despite recommendstions following & 1969 raviaw.

" A Notica of Opportunity for Haaring Is tha first step in formal admin-
istrativa proceadings agai an Institat) Allagsti of pli with
Titls V1 arc sat forth by HEW, and the institution is notified of the oppor.
tunity 10 be heard on tha charges.

® Alahama, Arkansss, Dalawera, Floride, Gaorgis, Kentucky, Loulsisna.
Maryland, Mississippl, North Carolins, Ohio. Oklahoma, Panneylvanis. South
Carolina, Tanncssas, Texas, and Virginla, .

.during which the complaint is investigated. Still other 4
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ten State ¥stems. Under OCR procedures, an outline
of a.desegregation plan is due 120 days-‘after it is
requested. A final plan is due 90 days after OCR has
commented on the outline. Nevertheless, almost four
years after onsite reviews were conducted, not a single
acceptable plan from these systems has been negotiated.
Indeed, negotiations have not been continued in Fiscal

. year 1972. Despite the lack of change in the systems in

ERI
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four years, OCR reports their status as “in compliance.”
The OCR staff .obviously has decided not to use en-
forcement mechanisms against these State systems and
has been unable to devise other mechanisms to bring
the institutions into compliance. T

B. Policy and Planning

No policy has been formulated for disestablishing
racially dual State systems of higher education. In
addition, there have been no special yeviews or policy
formulations directed to national origin minorites:

-e.g., Spanish surnamed ‘students.’® OCR staff mem-

bers do not believe that Title VI requires colleges to
provide any special services to students in connection
with language problems, although the Office does en-
courage school officials to assist parents applying for
financial assistance when parents have difficulty read-
ing English; ‘

'HEW has not employed goals and timetables to
correct deficiencies at institutions of higher education.
For example, if a university recruits nationally or is in
an area of heavy minority concentration, it is appro-
priate for that university to be required to set a goal
for the number of minority students to be enrolled
within a given time. This mechanism also is applicable
to correcting past discriminatory practices in recruit-
ment, financial assistance, and housing. Without such
a measurable standard, it is difficult to evaluate com-
pliance efforts.

OCR makes known no long-range plans for up-
grading Title VI enforcement in higher education.
Staff members merely indicate that they will continue
to review federally assisted colleges and .universities

for fulfillment of Title VI tesponsibilities.
V. STRUCTURE AND STAFF

The Higher Education Division is a new division,
created in July 1972 to enforce Title VI provisions for
colleges and universities. Previously, OCR’s Elemen-

s 8

tary and Secondary Education Division had ;'esponui-
bility for Title VI combpliance in higher education,
and contract compliance in institutions of higher
learning was the responsibility of the Contract Com-
pliance Diyision. The new Higher Education Division
is on the second tier of the OCR organization chart.
Following the first tier—comprised of the Director’s
office, the Director’s special assistants, and the Office
of General Counsel—is a second tier of assistant direc-
tors responsible for management, planning, public
affairs, congressional affairs, and special programs,
In addition, there are four divisions: Contract Com-
pliance, Health and Social Services, Elementary and
. Secondary Education, and Higher Education. _

The Higher Education Division has two branches:
one for Title VI and Health Manpower and the other
for Executive Order 11246."' Proposed Higher Edu:
cation branches, generally comparable to the: head-
quarters structute, are being created in six regional
offices.!* The remaining four regional offices will con-
tinue to function without a Higher Education Branch
until personnel allocations increase.}?

Higher Education’s headquarters staffing includes
13 staff members. Eight work on Executive Order
11246 matters and five divide their time between Title
VI and Health Manpower. Of these five, all devote
more than 50 percent of their time to Title VI matters.
Of the six regional offices having Title VI and Health
Manpower staff, Dallas Was two professional staff

embers and the other five have one each. OCR re-
P that these staff members devote more thdn 50
percent of their time to Title VI." The Title VI and

Health Manpower Branch clearly has insufficient man-

Power to cover these two critical areas.

' This contrasts with detailed requiramants issued by 1EW in Msy
1970 to slamontary gnd secondary schoot systamy concorning dlscriminstion
against natlonal origin childron.

'' Tha Comprshansiva Hoalth Manpowar Act of 1971 provides funds for
improvemant of schools of modicine, for studant losns, sad for other ex.
penses relatod to trainlng health prof I I. OCR is responsibls
for onforcing provisions of the sct which prohibit fund raciplents from
diserimimiting on tho basis of sax in the admission of Individusls to the
lul_nlnl programs. For s definltion of Executive Ordsr 11246, ees footnots 1.

3 These six regional officos are in New York, Phll-dul%,\ Atlanta,

Chicago, Dallas, gnd San Francisco.

3 These four regionsl offices aro in Boston, Kaneas Clty, Danver, and
Seattle.

' Thora are 55 professional stafl bers in regionsl offices who davote
their tmas to sdmin} § of Ex Ordar 11246. One teglonsl offeo
has nins steff members working on this lssue, anothsr has one, snd saveral
have botwean five and sight. 1ln addition, three sttornays in the Clvil Rights
Division of the Office of the Genaral Counsel of HEW provide legs! ssslstanca
to tho Higher Eduestion Divislon snd fTts regional gtaff with regard 10
Titlo V1 and Exscutlve Order 11246. )
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REPARTMENT OF HEALTH EDUCATION,

AND WELFARE:

EW) - -

OFFICE FOR CIVIL RIGHTS (OCR) -

I. OVERVIEW
HEW’s OCR has shifted iu{::omplinnce emphasis to-

ward Emergency School Assidance Progiam (ESAP),

reviews. Simply terminating one program grant, as is

the case in ESAP compliance, is not as persuasive os
complete Federal fund termination. In-addition, HEW
has de-emphasized .use of the Title VI enforcement
sanction in favor of voluntary negotiations, but there is
no indication that this approach is succeeding.

National origin reviews are being conducted in sev-
eral parts of the country with a major effart being
“made to cover extremely large school districts such as
Bostdn and New York. The estimate of 25,000 man-
hours to review one¢ major city suggests that unless
there is an increase in HEW staff; most districts will
be ignored simply because of staffing limitations.

Increasing jurisdiction
{Emergency School Aid Act , ESAA, and sex discrim-
ination) necessarily will cause further dilution of Title
V1 efforts. Without substantial staff increases, OCR
cannot adequately monitor voluntary and court-ordered
school desegregation, ESAP civil rights assurances,
and sex discrimination, and conduct national origin
reviews. Further, even if additional staff is obtained,
OCR’s lengthy training process will need to be expedited
if new personnel is to be used effectively.

The assignment of so few lawyers to the Civil Rights

Division in the Office of General Counsel necessarily
serves as an enforcement restraint because of limited
case coverage and delay in reaching cases. The size of
the legal staff is clearly inadequate. HEW’s tendency
to refer substantial numbers of cases to the Department
‘ofdlustice, rather than pursuing administrative enforce-
ment, may be a reflection of this understaffing. The
same may be true of the failure to follow up on
cases referred to the Department of Justice.

HEW has undermined the effort to secure compli-
ance with Swann by refusing to require use of all
available techniques to secure the most effective de-
segregation plan, including transportation. Moreover,
OCR has foiled to deal substantively with the question
of disproportionate minority enroliment in schools

which HEW now hns'

;, Families,

Fy

\

There has been virtually no effort to prevent flow
of Federal funds to nonpublic schools which are en-
gaging in discriminatory practices. The growth of non-
public schools, especially in the South, makes it im-
perative that attention be paid to this issue lest the
smational desegregatian effort be subverted. -

HEW has an impressive structure and mechanism
for securing compliance, as well as sophisticated
monitoring techniques and a well-trained staff. Its com-
pliance and enforcement effort has been blunted,
however, by Administration policies on school desegre-
gation which have lowered the standard of compliance
and effectively eliminated administrative enforcement

from the arsenal of enforcement weapons.

" CIVIL RIGHTS RESPONSIBILITIES

The Office for Civi& Rights is responsible for en-
forcing Title VI of the Civil Rights Act of 1964 as it
relates to elementary and secondary education. The
range of acts for which OCR has responsibility in-
cludes: the Elementary and Secondary Education Act
of 1965, the Natiohal Defense Education Act of 1958,
the Vocational Education Act of 1963, the Manpower
Development and Training Act, and the Education
Professions Development Act.! OCR also is responsi-
ble for enforcing Title IX of the Education Amend-
ments of 1972, which in effect amends Title VI to in-
clude sex.?

The Office of Education has primary responsibility
for enforcing the substantive provisions of the Emer-
gency School Assistance Program (ESAP).? ESAP
grantees, in order to be eligible, are required to give
nondiscrimination assurances similar to those required
under Title VI: namely, in teacher assighments; in the

! Among the programs covered under theso acts are Financial Assiitance
to Local Fdurational Agencies for the Educatlon of Children of Low-Income
School Library Mesources. Bilingual Education. Supplomentary
Education Contrga and Qorvices. and Edueation of Handicappod Chlldeen.

? Gection 901(8) of Tile I1X of the Education Amendmenta of 1972
provides in° part that “"No peraon in the United States shatl, on the hasla
of sex. be excluded from [llr"(’.lplllnn in. be denied the bencfita of. or be
wubjected to discrimination under any educatlon Program or activity I'"ﬂ"
ing Federal financial asaistance. . . .7 .

" Title VI of the Education Amendments of 1973, clted aa the Emergency

h . Y Y Gchool Aid Act. will replace the ESAP program when (unde are appro-

where the minority is less than 50 percent. pristed  Until that time. ESAP oporates under a continuing rovolution.
- 59

- \) . . v -

ERIC 6

“f :
o & e




ERI

Aruitoxt provided by Eic:

/
®

dismissal, demotion,.hiring, and promotion of faculty;
in extracurricular activities; in disciplinirig students;
and irr assigning students to classes.* The Office for
Civil Rights, in consultation with the Commissioner of
Education, undertakes to ‘de>fe'1:r‘nine that civil rights
assurances are being met. The ESAP program, unlike
that for Title VI, calls for both preaward and post-

award onsite reviews.® v

lil. STAFFING AND DRGANIZATION
The Office for Civil Rights is directed by a Special

Assmtant to the Secretary of HEW. Within OCR, en:
“forcement of school nondiscrimination requirements
. is the responsibility of the Elementary and Secondary

Education Division. The Division is in the second tier
.of the OCR organization chdrt. The first-tier consists of
“the Director's Office, his special assistants, and the
Office of General Counsel. The second tier consists of
assistant directors, and they have responsibility for
management planning, publfic affairs, congressional

affairs, and special programs.-There are four divisions -

‘in the second organizational tier: Contract Compli-

ance, Health and Socigl Services, Elementary and

Secondary Education, and Higher Education.

In June 1972, of 708 OCR staffi members, the Ele;
mentary and Secondary Education Division had 177 .

professional staff members who spent more than 50
percent of their time on elementary and secondary
education Title VI enforcement. This is a slight in-
crease over Fiscal Year 1971. These staff members
were located in the Washington, D.C., Southern, and
Northern Branches ¢ of OCR. In light of OCR’s
responsibilities and its jurisdiction over sex discrimi-
nation and ESAA, the staff devoted to elementary and
secondary education is clearly inadequate. OCR ~ad-
ministrators have requested 350 additional positions
to fulfill their responsibilities under the Emergency
School Aid Act (ESAA). Senior staff, however, suggest
that there will be a substantial time lag before a viable
enforcement cadre ‘will be available, considering that
training an investigator requires at least a year.”

The Office of General Counsel, Civil Rights Division
(GCR),
counsel and deputy assistant general counsel, provides
legal services to OCR through three branches.® One
branch is responsible for ESAP, Vocational Education,
and Educational Television. Another branch is respon-
sible for Elementary and Secondary Education and
Special Projects. The third branch is responsible for
Contract Compliance, Health and Social Services, and
Higher Education.

The size of the legal staffl has not kept pace with
the growth of the OCR staff. In 1967, when OCR’s

which is supervised by an assistant general

»
-

%get was $3 million, OCR had 278 staff members
the Office of General Counsel had 32 staff mem-
bers—17 professionals and 15 clericals. Currently, the
OCR budget is $11.8 million, and there are 708 staff
members on the payroll.? GCR now has 33 staff mem-
bers—19 attorneys and 14 clerical staff members. In
addition, senior staff members in GCR indicate that in
Fiscal Year 1972 there have been only three to seven
attorneys who actually devote their time to elementary
and secondary education. Senior staff members in GCR
also indicate that more time is required now to prepare
for administrative enforcement hearings than in pre-
vious -years and that the duration of the hearings is
-longer.!® Thus, responsibilities have continued to
increase without a corresponding increase in GCR
stafl, 4

IV. COMPLIANCE MECHANISMS
A. Data Collection and ‘Use

i otr a;nnually conducts a survey of enrollment by I

race and ecthnicity ‘'which covers the Nation’s public
school systems.!! The data are extremely detailed
and reveal enrollment and faculty assignments by

‘sthool, as well as pupil assignment within schools.’

- These data provide o good basis for determining com-
pliance.

¢ Nondiseriminstion requirements of ESAP regulations n:lrlnp or cor-
respond-to Title VI raquirements. Compllencs sctlvity cerrled out pursuent
to ESAP. where successful. hes served to bring shout Title V1 compllsncs.

% The ESAP progrem was funded in two perts. end onsits reviews con-
ducted undsr the first sppropristion ero eslled ESAP I reviews. Reviews
conducted following the second sppropristion sre designatad ESAP 11 reviews.

* Ths Southern Drench covers Rsgions 111 (less Pannsylvenis end Dils.
snd VI. The Northern Brench covers Reglons I. 11 (plus Penn.
sylvenie and Deleware), V. VII. VIII. 1X. end X. Ol the 177 professlonal
stall members. 94 are in the 10 field offices. Four fisld offices hsve lesa
than four stefl membors (Sesttle. Boston. Keneas City, end Denver). The
remaining field offices (New York. Philadslphis. Atlenta, Chicego. Dallas,
and Sen Frencisco) heve from nine to 19 stafl membsrs. Eight of the 10
fisld offices heve no Native Americans or Aslen Americens on their steffs,

ware}), IV,

o and four heve no Spanish surnemed Amsricens.

7 The yesr may follow s psriod of up to 90 dlyl before ths employss ls
actually hired.

® Although ths Office of Gaoersl Counssl.
is shown on the firet tJar of the OCR orgenization echart,
pert of HEW's ovarall (ffice of Cenaral Counssl,

° The Fiscsl Yesr 1973 sppropristlon request of OCR. not yst pesssed hy
Congress, is $14.245.000. Of thet smount, $9.848.240 is for Title VI snforce-
ment and $t.396.760 is lor contrect com

Civil Rights Division {GCR),
it ectuslly Iv o

ience,

1% Indeed. prepsrstion time for the Boston- Administrative Enforcement
Hearing (ths Notice of Opportunity for Hsaring slleges that the sehool dis.
trict hes seted in ways 10 éwuss and perpstusts racial isolation in slementary
snd secondsry sehools) s estimated to havs required full-tlme commitment
of thres: lawyers and part-time assistance from other attornays for a sixz-
month period. The resson sdvanced for inercsssd hearing time I» that
grester problems of. proo] exlst becsuse more subtle forms of discrimination
aro under sttack—{.0., festing. ability grouping ig: t of
students within tchools. end the provision of oqusl cducationsl services.
Problems of pkno!‘ inctesse as OCR moves away from the classic dus! school

and tr

structures of the South. &
‘in 10 the ber of students in a school distriet by race
sod ethnicity, similar questions are esked ragerding professionsl etef.
Questions coneerning studsnt retsotion rates by rece and sthaicity within
hools sre slao Includ ".\C § slso ars directed to bllingual educatlon.
new school construction. end sequisition of sites. In 1972. 8.000 dlstriets and

1dith




Q

ERIC

Aruitoxt provided by Eic:

R

Further, OCR has an effective system for utilizing
these data for compliance purposes. Faculty data pro-
vide a simple means by which to determine compli-
ance with desegregation requirements concerning
faculty assignment, both systemwide and within par-
ticular school. Data from the survey forms also
reveal whether a school system expects to increase the
number of predominantly minority schools.

B. Complaints

Investigating complaints made by individuals with-
in school districts is one method of monitoring uti-
lized by OCR.'? Complaints include allegations of un-
fair treatment ‘'¢f minority students, discriminatory
student assignments, racially separate facilities, fail-
ure to hire minority teachers, and racially motivated

discharge or dismissal. Complaints may trigger a full-

scale Title VI onsite compliance review or be incor-
porated into a review underway. Complaints may be
investigated onsite without a full onsite compliance
review, may be referred to another agency, or may
be negotiated by letter.!?

Thorough reports are prepared, including com-
prehensive recommendations for remedial action. In
one case, for example, these were among the recom-
mendations for corrective action: that principals de-
moted in the process of desegregation should be
compensated for loss of salary; that an affirmative
plan should be developed for appointing black princi-
pals; and that black employees should be actively
recruited on both professional and nonprofessional
levels. Reviewing officials also suggested that ESAP
funds be immediately suspended, that OCR request
the Department of Justice to initiate a suit against the
school district, and that a plan for remedial action be
negotiated. |

C. Onsite Compliance Reviews

HEW also has established effective procedures for
systematic onsite reviews tor purposes of monitoring
Title VI compliance.'* HEW has developed a siz-
able and experienced staff, capable of carrying out
compliance activities effectively. Reports and recom-

mendations resulting from onsite reviews are generally

of high quality. _

From the standpoint of the structure of the moni-
toring process, there is little question that HEW is
ahead of all other Title VI agencies. The compliance
process breaks down at the point at which findings
and recommendations are to be put to use following a
review. Compliance standards have been lowered, and
enforcement mechanisms are not being pui to full
use to eliminate discrimination within school systems.

- *

V. METHODS OF ENFORCEMENT

Thtee methods of enforcement are available to OCR
in seeking Title VI compliance by elementary and
secondary school districts: voluntary negotiations,
referral to the Department of Justice for possible liti-
gation, and administrative enforcement leading to
termination of Federal financial assistance. In recent
years, use of administrative enforcement has been
de-emphasized in favor of voluntary negotiations.

A. Voluntary Negotiations

During Fiscal Year 1972, voluntary negotiations
were utilized in the Southern and bgrder States 185
times. These ranged from protracted conferences and
discussions—as in the case of Prince Georges County,
Md.—to simple telephone calls. In view of the current
emphasis on this method of enforcement and the scope
of the school segregation problem that remains in the
South, this is not an impressive number. Moreover,
OCR gives no indication of how many of these
riegotiation efforts have resulted in compliance.

B. Referrals to the- Department of Just':gf
Wc‘re

In Fiscal Year 1972, files on 73 school syste
referred to the Department of Justice for possible
_litigation. OCR ordinarily does not follow up to see
what action is taken by the Department of Justice or,
indeed, whether any action at all is taken. The Depart-

s
72.000 schools will be surveyed. Similar surveys were conducted In 1968 and
1970. In 1969 and 1971, 2,850 districts apnd epproximately 37,000 schools were
surveyed. OCR indicates that theas surveye are llmited and are not intended
to be representative of the Natlon a2 a whole. The eurvey includes Jdlstricta
which were In litigation or under a court order to sliminate the dual eystem.
ware operating under a voluntary Tile V1 plan to sliminate the dual achool
system, had one or more echools contalning 30 percest or more minority
enrollment, or had a total minority enrollment of 10 percent or more.

V! During Fiscal Yoar 1972 the Education Divislon,
recelved 341 complainte concerning public echools. During the same psriod
the Northern Branch fved 100 complal C ,'-f were lncorporated
into Investigations of districts alreedy the subject of onsite review to deter-
mino compliance with Title Vi or with a Mey 25, 1970, Memorandum en
school dietricts * with more than five percent national origin-minority group

SBoutbern Branch,

ehildren. A review of the Boston school system wae inltiated in reepodss to
On Juno 2. 1972, e lotter wae sent to the Boston achool
suporintendont from the OCR director eummerizing OCR findings and allogn-
Title Vi review. A Notles of Opportunity for
Hearing wae echeduled for the wook of Sept.

s complaini.

tions reeulting from the
Heodring was aleo malled.
18, 1972

T OCR claims that ita Northern Branch received 100 complaints in Flscal
Year 1972. Of the 100 complaints disted in Appendix [-E. (Elementary and
Secondary, Northern Braoch, Complaints Reviewed, July 1, 1971.Jume 30,
1972), however, 14 appear to be complaints recelved io Fiscal Year 1971
Neverthelass, analyels of the 100 complainte reveals that 40 are stifl pesding
and 13 othere have been trinslerred to other llcnclu..ln 12, OCR lacked
jurisdiction. #t Is Imposaible to determine [rom the information glven In

Appendiz I.E whether all the complainte listed as ‘closed’ wore astually .

**resolved.”’ and how many were rcsolved sathalactorily.

14 Botween July 1, 1971, and June 30, 1972, the Southern Branch of the
Elomentary and Secondary Education Title VI staff conducted 339 omsite
compliance reviews. Of theeo, 220 were ESAP [l onsite teviewa {lncluding
buth pre- and post-ESAP 11 fundipg rveviewe), 24 Involved diatricts with
large numbers of natianal origin-minority group students. and- 95 involved
other Thile Vi complinnce protsleme.
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ment of Justice sometimes informs HEW of action it
is taking on its own volition, particularly when addi-
tional information or assistance is needed. OCR does
not obtain reports from Justice on the status of matters
referred to the Department. When the Department of
Jultice fails to “institute litigation, no further action
genorally is taken by either Justice or OCR. )

C. Use of Sanction:—Administrative
.Enforcement

In the Southern and border Sla‘l'ca in Fiscal Ycar
1972 anly three Title VI enforcement procccdmgn
were brought—Prince Georges and Wicomico Coun-
ties; Md,, and Tift County, Ga.'® Fifteen districts
(in additiotr to Prince Georges County) were offered
opportunities for hearing in Fiscal Year 1972 in

- connection with ESAP violations. Of that number,
according to OCR, two districts had their ESAP
funds terminated (LaSalle and Orleans Parishes, La.).
In one case “(Pine Bluff, Ark.) the hearing examiner
ruled in favor of the district. Action taken beyond
the Notice of Opportunity for Hearing is not reported .
for the remaining 12 districts.!®

In those few cases where Title VI administrative
enforcement proceedings are brought, they are char-
acterized by inordinate delay. For example, Prince
Georges County, one of two border State districts

offered an opportunity for hearing under Title VI.

« 3
a preliminary step leading to a Notice of Opportunity
for Hearing and possible fund termination.!® '

In six other Northern and Western districts, cqm-
pliance activities have been discontinued because
of private or Department of Justice spits or assumption
of enforcement responsibility by the Department of
Justice.® Thus, a review of OCR activity indicates

-
that even wherp school systems are found in non.
compliance, only rarely is the enforcement sanction,

termination of Federal financial assistance, used.?
At best, ESAP terminations involve the ESAP funding

- itself rather than Federal financial assistance general-

because of Swann violations, is also being sued by,

private citizens in Federal court. The administrative
enforcement procéeding, initiated in September 1971,
continues. In early September 1972, the hearing exam-:
iner ruled orally that the district was in noncompliance.

He did so without giving the district an opportunity to ~

present evidence. Subsequently the hearing was re-
opened and Prince Georges County was 'provided an
opportunity to present its witnesses. Prince Georges
County attorneys simply cross-examined Government
witnesses and did not present the district’s case. The
hearing has now been closed and a decision by the
hearing examiner is awajted. The Federal District
Court already has ruled that high schools must de-

ly. The principal enforeement mechanism to secure
compliance following the exhaustion of voluniary
efforts hag been virtually nbnndoncd

VI. STANDARD OF COMPLIANCE

Enforcing Title VI compliance by de-emphasizing
administrative enforcement in favor Jof voluntary
negotiations represents a serious weakness in OCR’s
effort. Equally important is that the standard by which

OCR determines compliance has bgen lowered below

that “enunciated by the .Supreme ‘Court in Swann v.
Charlotte-Mecklenburg ‘Board ¢f Education.?' The

~

10 The three districts had refused to comply with the requlrements of
ths Swann decision. Priocs Ceorges Counfy also was oftared an opportonity
for hearing because of violauwas of ESAP 15 regulsticos. The district

“rafosed to assign toschers in accordincg with the Singleton ruling. Singleton

v. Jackson Municipal Separate School Distsict, 419 F. 24. 1211 {5th Clr.
1969) required that lhc: racial compssitiog @f 'ltully in each school lu the
district be roughly the Yams as the ovarall ﬁiT.l composition of the d
snrollment in the system. =y

'8 TwalVe of the 15 districta wers in ﬂog(un IV, and tho remalning
thras wers in Raglon V1. Ng districts weré cited jo Reglon 111, which
includes Southern sod border Ststes. Southern and border Sistes received
most of the ESAP monsy.

'Y HEW Title VI Compliance Raviews of Pl

y and 8§ dary School

Diatricts in the Thirty.thres Northirn sod Western States; Review Staius as

of June 30, 1972. Of the 76 MNorthern and Western districts listed In this
report, 29 sre baing reviewed by the regional offices, the nationsl ofice, or
CCR. Twenty fiva of ths districts wers visiled in Flecal Year 1972, Soms
districts being reviswod had besn visited as early ss April 1968, yet com-
plisaco status still has not bsen determined, Reports are being writtan or
material s being updeted oo several othar districts belore complisncs status
is resoived. OCH maintains that the evid vy burd in showlng d¢ fure
ssgragation jo noa-South grhool districts is 10 obstecls to bringing ahout
lo. the schools. OER

subetantis] changs in the extant of racial isolati

- anticipates clarification in the Dunver school rese, Kuiyes v. School District

segregate. OCR’s Director concedes that the matter §

undoubtedly will be settled in the courts before it is
resolved in the administrative process.

OCR has prepared a chart showing the status of
districts reviewed in the North and West.!” In only
one district—Ferndale, Mich.—has there been a deter.
mination of noncompliance. This determination was
affirmed by the Secretary, but the district has appealed
to the US. Court of Appeals for the Sixth Circuit.
Five districts have been sent letters of noncompliance,
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No. 3. 203 F. Saopp. 179 (D. Colo. 1969), tn the fall 1972 Buprame Court term.
1% The districts ssnt litters of noncompliance are: Winslow, Aring
Derkelay, Calif.; Esst Chicago. Tnd.; Boston, Mass.; and Mount Vernon, N.Y.
'* Districts lalllng Into thesn cstegories are: San Francleco Clty Unified,
Callf.; P sns, Calil.; Weterbury, Conn.! Kansas City, Kaens.; Westwosd
Communl:?(.noubom Helighte, Mich.); and Omaha. Nabr.
30 HEW s & party defendant In Adems v. Richardson, in which It 13

alleged that HEW s violsting the Civil Rights Act of 1964 snd the fifih '

ind fourtesnth, smendmants to the U.8. Cornstltation by falling tn terminsts
Federal funde to sl y snd dary schools and collsges and unie
verslties which contl to diserimf . In addit
to forcs sccons to information concerning enforcement of Titls VI In
Centar Jor Netional Policy Raview »a Racs and Urban lsswid.v. Richardsan,
Whero terminstiod orders exist, the appeals pfocess often omtends for long
periods of time, making s seemlog mockary of ths Tiils V] eaforcameat
sanction. In cslondar yaar 1971, thars wars only two orders for fund tsrmins.
tlon. lo Fiscal Yaar 1972, no district was terminated.
1 230 U.S. 926 (1971).

1
H
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principal way in which this.standard has been lowered
is in relation to transportation. Although the Supreme

_Court, in Swann, specifically recognized transpprtation *

as a viable technique for desegregating schools, OCR
does not require transporting students to school atten-
dance areas not immediately: adjoining the one to
which they are cutrently assigned. * : '
Moreover, although the Supreme Court, in Swann,
specifically stated that there is a presumption against
schodl systems in"_which the racial composition of
schools is substantially disproportionate to the district’s
overall racial composition, OCR ,virtually ignores
schools where such conditions prevail if they are less
than 50 percent minority. '
Neither the. weakened standard of complmnce nor
the failure to use the sanction can be attributed to the
inadequacies of HEW’s civil rights structural mechan-
isms. Rather they are related to policy decisions, made

- at the highest levels of the: Administration, with which

HEW officials are obliged to comply. R

VIl. NATIONAL ORIGIN REVlEWS
A May 25, 1970, Memorandum has provided the

basis for increasing emphasis on national origin

complmnce revnews.z- As,of May 22, 1972, 27 dis-

tricts havmg more than ﬁve percent national origin-_

" minority group children were under review.?® Ten ad-

ditional districts were scheduled for review during
1972; 12 districts hgd been notified of noncompliance
and had negotiated’plans acceptable to HEW ;. orie dis:.
trict had been notified of noncompliance and had not
yet negotiated a plan; and three districts rad been
notlﬁe.d of noncompliance and had refused to negoti-
ate or submlt plans. OCR- gives no indication of what
action will be taken against the latter three districts.
OCR has developed a manual which sets criteria for
reviewing school districts with national origin-minority
group children to assist and guiae civil rights special-
ists in the Elementary and Secondary Education Divi-
sion. The manual currently is still in draft farm, al-
though the May 25 Memorandum was issued more than
two years ago. OCR was assisted in. developing the
manual by Mexican American educational experts
and psychologists who are members of the Task Group
for Implementation of the May 25, 1970 Memorandum.
The manual’ effectively and comprehensively outlines

areas of concern and information needs regarding na-
tional origin-minority group children.?

The only district now facing a hearing congerning
national origin-minority group children is Boston,
Mass.25 OCR staff members estimate that 25,000 man-
hours were spent on the Boston review, in contrast to
the average investment of 180 manhours. The Boston
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manhour investment suggests the enormous personnel
-commitment necessary to conduct compliénce reviews
in urban school systems outside the South. A review
scheduled to begin in the fall of 1972 will focus on
national origin discrimination; particularly against
.Puerto Rican students, in New York City. HEW
officials estimate that the review will require 25 pro-
fessional staff members working full-time for at least
2 years.

Problems of national origin-minority group dis-
crimination in the North and Southwest have long
demanded OCR’s urgent attention. The fact that OCR
has moved in this direction is encouraging. The mag-
nitude of OCR’s effort, however, is inadequate in
light of the severity of the problems, as revealed by
this Commission’s own recent report, The Excluded

Student.

Vill. NONPUBLIC SCHOOLS -

The Office of Education’s National Center for Edu-
cational Statistics conducted a survey of nonpublic -
elementary and secondafy schools in the fall of 1970.
The Center’s earlier survey was conducted in 1968.

OCR‘comments that these surveys are not conducted
pursuant to legal requirements and that the response
and the validity and completeness of data can be ex-
pected, therefore, to fall short of thatyin other HEW*
surveys. The nonpublic elementary and secondary-
schopls whose cooperation the National Center seeks
to enlist place restrictions on data for public re-
lease. The Center, accordingly, makes only aggregate
figures available, and not individual district ﬁgﬁ_res.

<

22 Memorandum to School Districts with more than Five Percent National,
Origin-Minority Group Children, from J. Stanley Poltinger, Director, Office
for Civil Rights; Subject: Identification of Discrimination and Denial of
Services on the Basis of National Origin. Four major arcas of concern are
described in the Memorandum: (1) School digtricts must take gfirmative
steps to rectify a language deficiency whenever it excludes national orlgin
children from effective participation in its education program, (2) lchoo'l'
districts must not assign pupils to emotionally or mentally retarded classes
on the basis of deficiemt English language skills, (3) ability Jroupin; or
tracking must be designed to incrcase language skills, and (4) school dlse
tricts are responsible for notifying parents of national origin.minority group
children rogarding school activities.

23 As of June 30, 1972, reviews had been made in school districts in

such States as: Arizona (Tempe, Tucson District No. 1); California (Bakers.
field City Elementary and Fresno City Unified); Colorado (Loveland, Colo-
rado Springs No. 1, Fort Lupton); Indiana (East Chicago); Kansas (Carden
City, Goodland, Holcomb, Ulysses); Massachusetts (Boston); Michigan
(Saginaw) ; New Jersey (Hobokan, Passaic, Perth Amboy); Utah (Ogden);
and Wisconsin (Shawano). ,
Saection one concerns prap-
aration for conducting compliance reviews regarding the del’;vny of equal
educational services to minority group children. S,cllon two concerns: analy-
sis of childran’s educational performance through interviews with school
personnel, collection of language and testing data, and examination of
ability grouping/iracking, special education, sand school curriculum. Saction
three provides a review of commonly uséd stendardized tests.

24 The manual contains three basic sections.

28 A letter of noncompliance was seht to the Superintendent,_of Public
Schools in Boston by the director of the Office for Civil Rights on Juna 2,
1972. Hearing wes scheduled for the week of September 18, 1972.

s
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In 1970-71, according to the survey, there were
16,732 nonpublic schools with an enrollment of
5,271,718. Catholic school enrollment has declined 17
percent since 1961-62, but other nonpubllc school
enrollment has increased 66 percent.?

Since 1966, when the first compliance review of
nonpublic schools was conducted, there has been a
gradual increase in the number of reviews. The figure
rose from 5 in 1966 to 111 in 1972, making the total
243. .

Of the systems reviewed, 205 have been declared in
compliance. Thirty-seven have been declared in non-
compliance, but no further* actioh has been taken.
In one case, in which the review report recommended
a determination of noncompliance, a final deter-
mination by the OCR director has not yet been made.

OCR offers specific recommendations to nonpublic
systems and schools concerning eligibility to partici-
* pate in Federal programs. If the systems or schools

fail to adopt the suggested steps or equally effective

sfeps, they are not certified as eligible for participation

‘in Federal programs.?

.~
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‘ regation of public schogls.

Compliance activities in nonpublic education have
been limited, and most HEW personnel have never

_conducted such a review. Those reviews that are con-

ducted are perfunctory and may involve no more
than a telephone call.

HEW has an obligation to enforce Title VI in
this field but has clearly neglected to do so. Such
neglect may cut into public school attendance. There
has been a 66 percent attendence increase in non-
Catholicy nonpublic schools. This statistic causes
concern since the increase has occurred primarily in
the South, where opposition to school desegregation
is strongest. Failure to enforce Title VI compliance of
nonpublic schools may intensify the transler of white

public school students and further undermine deseg

e

3¢ The percentage of el y and dary pupils attending non-
public schools in 1970 was 10 percent, compared with 13 pcrccnl 3 decade
earlier.

27 Standards desl with sdmission and employment practices, recruitment
of students and staff, sdministration of scholarships, and -publicati of
nondiscriminatory policies. »
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE (IRS)

OVERVIEW

IRS civil rights actions continue to be inadequate.
Although IRS has examined a sampling of private
schools, it has not organized itself effectively to meet
its duties. Furthermore, IRS continues.to take a
restricted and legally unsound position on impor-
tant policy issues and has not promptly investigated
situations in which it has reasonable noticethat dis-
crimination probably was occurring,. Addmol?illy, IRS
has failed to coordinate with the Depdrtment of Health,
Education, and Welfare despitte HEW’s willingness.
If IRS is to improve significantly in the next year, its
sensitivity and commnment will have to increase sub-
stantially.

il. CiviL RIGHTS RESPONSIBILITIES

Internal ReVenue Service policy on. discrimination
by nonpublic schools requifes each school to be one
that:

. . . admits the students of any race to all
the rights, privileges, programs and activities
generally accorded or made available to stu-
dents at that school and [ensure] that the
school does not discriminate on the basis of
race in administration of its educational poli-
cies, admissions policies, scholarship and
loan programs, and athletic and other school-
administered programs.!

Only schools with racially nondiscriminatory enroll-
ment policies are eligible for exemption from Federal

_ income taxes. Likewise, only these schools may re-

ceive charitable contributions’ that may be deducted
by the donors.? This policy has been judicially sanc-
tioned in the Green decision.?

The nondiscrimination policy still does not extend

‘to teacher employment, despite the fact that the Green

decree required IRS to collect racial data on the faculty
and administrative personnel of private academies in
Mississippi. IRS insists that these data are to be used
only to determine whether the academies discriminate

in enrollment. The agency further argues that no public

policy requires it to consider private school employ-
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ment, since employment practices of educational in-
stitutions were excluded from the coverage of Title
VII of the Civil Rights Act of 1964. This reason,
questionable in the first place, is now clearly invalid in
view of recent amendments to Title VIL# The IRS
position also ignores the fact that the Department of
Healtli, Education, and Welfare for years has pro-
hibited faculty discrimination in public schools under
Title VI of the 1964 Civil Rights Act.®

Since the Green decision was hmlted to private
achools in Mississippi, IRS steadfastly refuses to re-
quire schools outside Missisaippi to submit routinely
information which the court ordered IRS to obtain
from stsxssnppl schools® Schools outside Mississippi
are required to submit only a statenient affirming that
their admissions policies and practices are nondis-
criminatory and indicating how this has been publi-

cized. These declarations do not have to be accom-

panied by any specific statistical data.

IRS asserts that the court-ordered information will
not be required from schools outside Mississippi
“unless there is a reason to doubt the good faith of a
school’s declaration of a nondiscriminatory “policy and
an examination is conducted.” Without statistical data,
however, there is no apparent way to ascertain whether

1 Ravenye Ruling 71.447, Interhal Revenue Bulletin 1971-40, Oct. 4, 1971.

2 The significanca of -granting tax.exempt status to private segregated
schools was clearly noted in litigation involving IRS: -

Even at a tima when Mississippi stata grants for tuition were availabla

(a practice later held unconstitutional)' tha officials of tha private aegra-

gated schools considere? it important to obtain the support involvad in

the pbtaining of cerllﬁc.\llon of tax exemption. Thia was In part basad
on what the officials termed the psychological help to the school, from
the public reaction to what was considered an approval by the Fedaral

Govarnment. Green v. Kennedy, Order for Preliminary Injungtion and

Opinion, 309 F. Supp. 1127, 1135 (D.D.C. 1970).

3 Green v. Connally, 330 F. Supp. 1150- (D.D.C. 1971) (threa-judge panal),
aff’'d sub nom Coit v. Green, 404 U.S. 997 (1971). The court held that the
Internal Revenus Gode does not parmit tax-exempt status to segregated
private schools or the deduction of charitable contributiona.

‘4 Ses Equal Employment Opportunity Act of 1972 (Public Law 92-261).
The ption for al institutions applies only ‘‘to the employmant
of jndividuals of a particulsr religion to perform work connected with the
carrying on by such .. of its activities.”
(Section 702) '

.8 While the question of appiicability of Title VI to tax baoefits was not
decided In Green, the Commission continues to believe that tha proscription
imposed by HEW can be validly applied to private schools by IRS.

% This includes a ‘raclal breakdown of -‘lud-nll applying and attending.
the disp of hip and loan funds by race. and a racial break-
down of faculty and ndu)lﬁllnliv- staff.

d f
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a school’s declaration was made in “good faith.” IRS
has indicated previously that the decision to conduct
an examination is a matter of judgment. Since this
Commission is unaware of precisely what circumstances
might cause a declaration to be questioned and a
school to be examined, it is difficult to view the
declaration as anything more than perfunctory paper
compliance. Experience at other Federal agencies has
demonstrated that this is an unrehablc means' of
monitoring compliance.”

A “meaningful” number of mlnonty students is
viewed by IRS as evidence of a racially nondiscrimi-

Complaints about four private academies presently
under investigation by IRS field personnel had been

forwarded to the personnel at least 10 months

natory enrollment policy.? The term “meaningful,”

however, is not defined. Further definition problems
arise regarding national origin discrimination. IRS
_states that discrimination agajnst any “race” violates
the agency’s policy. This position does not take into
account that such large minority groups as Mexican
Americans and Puerto Ricans are part of the Cauca-
sian race, and that discrimination against them is based
on national origin instead of race. It would appear,
therefore, that the . IRS position does not prohibit
discrimination against these groups. Even if it is con-
tended that the term “race” is used broadly to cover
Spanish speaking pupils, the content of field exami-

nations, discussed supra, suggests that ethnic discrimi- .

nation does not get the attention it deserves.

. CIVIL RIGHIS MECHANISMS
“A. Complaint Investiga

Since October 1971, 1IRS has received five complaints
of discrimination against nonpublic schools, one of
which was a group complaint.® In two cases—one
bemgvﬁlﬁ group complamt——.;onsnte examinations were

performed, and the schools retained tax-exempt status.
Two other complaints, received in June 1972, had

R 4
't%\%,‘« not been scheduled for examination as of August

1972. One of these involved Free Will Baptist Bible
College in Nashville, Tenn., to which HEW terminated
all assisfance in April of 1967 but which continues
to enjoy IRS recogmtlon as a’ tax-exempt organ:“?
~ zation,0. . N

The one investigatioﬁ\lreport furnished by IRS to the
Commission concluded that the school is complying
with the Service’s nondlscrlmmagory policy. This con-
clusion was based on a reviewer s ﬁndmgs that admis-
. sion standards had been appli &«l{equally Yet IRS
found that out of a 1971 enroflmiiit'of 250, all the stu-
dents were “Caucasian except one South American,
racial origin not known.”!! Sigpifigantly, the school is
in a city with a black populatmn exceeding 31 pcr-
cent.!?-

’
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earlier. Such a delay in resolving complaints, much
less in completing investigations, is unwarranted.
Further, in a case where a civil suit was filed five
months ago against the Secretary of the Treasury for
nonenforcement of IRS policy concerning private
schools, IRS has not initiated a field investigation 13
or even requested HEW to evaluate the situation.
Certainly a civil suit raises serious doubts ahout con-
tinuing to allow the school mvolved to have a tax
exemption.

News reports of civil suits against other schools
have appeared in the New York Times; the Washing-
ton Post; Inequality in Education, published by the
Harvard Center for Law and Education; and the
Civil Rights Digest, published by this Commission.
These reports should have prompted investigations of
the alleged discrimination. Additionally, beginning in
1970 correspondence was exchanged and conferences
were conducted between attorneys representing the
Auzenne plaintiffs and national office representatives
of the Exempt Organizations Branch of IRS on pa-
rochial schools in the Lafayette Diocese,’* but no
investigation of the charges has been undertaken.

B. Compliance Reviews

During Fiscal Year 1972, instructions were issued
requiring IRS field offices to examjne a specified
number of nonprofit private schools annually, regard-
less of whether there were complaints about the schools.
These instructions required the immediate examina-
tion of at least 10 schools in 16 key districts and

IRS has instructed Ita field staff to
examine s specific number of schools, regardless of whether complaints were
filed.

% |RS also Indicates that & school must further ‘demonstrate a nondls-
criminatory policy in trestment of students.

® The complaint fnvolved 12 schools. Only thres wsre Investigated, how.
Service had no record that the othst nine bad been
jssued a lctter recognizing them as exempt. This raises the quostion, yet
unsnswered, of whether a non-exempt school -.plml which a complaint Is
lodged will be subjected to an onsite examination at the time tax sxemption
is requested.

19 The ‘remsining complaint is dsted Msy 1971 but was not made svall-
able to the IRS field staff responsible for Investigating it until March 1972,
in any event, the onsite inveatigation was not begun until July 19, 1972.
As of Aug. 15, 1972, the cqmplaint was still heing investigated.

11 The |RS response reported that **The student s dark skinned.'

13 As indicated previously, IRS views schools with ** ingful® numb
of minority students enrolled as evidence of a raclally nondiscriminetory
admissions policy. The findings of this Investigation suggest that the con-
verse-—that the ab of {ngful b is prima facis evidence of
discrimination—does not hold.

'8 The 1RS response to the Commission does not list the case of
Greenhouse v. Connaily, Civil Action N17741 (U.S.D.C.W.D. La.. Alexan-
dria Division) among its list of complaints received. IRS does acknewledge
the case as being among those in which It is a defendant. R

4 Ausenne v, School Board of the Roman Catholic Diocess of Lafaystte,
Louisiana (U.S.D.C.W.D. La., Opelousas Division).

ever, because the
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resulted in the examination of 205 schools. Clearly,
there should be an effort greater than a random audit
of 205 schools out of a total of more than 16,000.1%

The Department of the Treasury has not issued
detailed instructions to the field staff on conducting
the reviews. The superficiality of the reviews provided
by IRS reflects the absence of such guidelines.!®

In a review performed in Albuquerque, N. Mex., for
example, the reviewer found that the school did not
discriminate in its. enrollment policies. No statistical
data were supplied, however, to document this asser-
tion. '

Anothen review revealed that only 11, or about 1
percent of the school’s enrollment of more than 1,000,
were black in a city where blacks constituted about 9
percent of the 1970 population. Similarly, only one of
the 80 faculty members (13 of whom were part-time)
was a minority individual. Aside from a discussion of
scholarships, the review does not consider whether
there is any inschool discrimination relating, for
example, to classroom assignments or housing accom-
modations. Furthermore, the review notes that although
the school has no completely objective admission
standards, aptitude and achipvcmcnt test scores are
important. The review points out that minority students
generally scored below the level the school had
established as.acceptable. This raises the: question of
whether testing policies are inherently discrimina-
tory—a matter obviously not scrutinized by IRS
officials.’

C. Suspension of Advance Assurance of
Deductibility of Contributions

During Fiscal Year 1972, IRS suspended assurances
of deductibility of contributions held by 53 private
schools that were exempt under individual rulings. It
did not, however, take such action against any subordi-
nate school coming within the scope of a group
ruling.!” During the same period, the national office
concurred in the field office’s proposed revocations of
26 schools which previously had exempt status under
.individual rulings. :

Advance assurance of deductibility of contnbutlons
may be suspended even before completion of an exami-
nation when available facts\ and evidence clearly
indicate serious. doubts about the schoél's continued
qualification. There are instances, however, in which
available evidence has indicated noncempliance and
adverse action has not been taken. For example, after
completion of Title VI administrative proceedings on
April 26, 1967, Free Will Baptist Bible College of
Nashville, Tenn., was declared by the Secretary of
HEW to be ineligible for HEW assistance. IRS has

been reminded constantly of this HEW ruling, but it
has taken no action against the college.!®

N. PROBLEM AREAS |
A. Group Rulings for Parochial Schools

IRS procedure for granting a group ruling for
parochial schools is not a reasonable means of im-
plementing IRS policy on racial discrimination in
tax-exempt institutions. The procedure assumes open
and full disclosure by a national organization with
regard to a subordinate unit. IRS recently sent a
questionnaire to organizations with group rulings that
might have; as subsidiary units, private nonprofit
schools. Until responses are evaluated, IRS will not
be able to identify schools covered by group rulings.

In the past there have been instances in which a
‘national organization has failed to inform IRS that a
civil suit alleging racial discrimination had been filed

: against one of its subordinate units, and that similar

complaints had . been made against another of its
subordinate units. No action has been taken against
the parent group, and no overall review of the sub-
ordinate units has been scheduled. ‘

B. Coordination with HEW

IRS reports that it relies on its own procedures but
“is not averse to seeking assistance or additional in-
formation from other Federal sources should the need
Such a position is hardly adequate. IRS should
be actively secking assistance and cooperation from
agencies with expertise in civil rights and education.
Its failure to reach out for help can only be interpreted
as a purposeful attempt to avoid enforcing the full
extent of the law. Lack of communication with

arise.”

15 The National Center for Educational Ststistics of the Office of Educs-
“tion estimatos that there are more then 16,500 nonpublic schools In the
Unitad States. Although JRS Indicates thst the sampls consists of thoss
schools “‘ldentified In the private nonprofit schools survey,’ It ls unclesr
‘what prlnrlllcl if any, wers used.

19 For s contrest sse the Mdnual for Conducting Equel Educatlonal
Services Compliance Reviews snd Instructions for Conducilng Higher Edu-
cation Compliance Reviews and Writing Complianca Review Rsports, both
prapsrad by the Office for Civil Rights (OCR) of HEW. ~

17 A group ruling is one In which an “‘umbralla’* organization js accorded
tax-exempt status and the subordinate units within the orgsnization are suto-
matically given the same recognition.

18 The results &f this 1967 adminlstrative proceeding have reappeared
regulerly in the HEW publicstion “Status of Tiele VI Compliance—Iniar.
agency Repori' Furthery on July 24, 1970 (sfter YRS had sanounced its
clvil rights policy), tha Director of HEW's Offica for Clvl] Rights, J. Stanley
Pottinger, wrote to the Commissionar of Internal Revenue about the Free
Will Baptist Bible Collega snd related matters, including the cstahlishment
of s cooperative Investigative proccdure on such nonpublic schools. 1n May
1972 an onsite complience review was conducted jointly by the OCR staff
of HEW and Veterans Administration personnel. The review confirmed the
previous noncomplience determination regarding the collage. Although IRS
staff roconsidered ths college's status In light of the naw Information pro-
vided by HEW, It still found no violations of 1RS policy. HEW raquested
IRS to provide copies of reports and supplemantal tnformation thst lod the

agancy to conclude thet the collegs has a diseriminetory admissl policy.
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HEW’s civil rights staff has deprived IRS of valuable
information about probable noncompliance. It has
left untapped HEW’s broad experience in uncovering
discrimination+—especially that of a more subtle nature,
such as biased testing.!? '

Finally, duplication of surveys by HEW and IRS
could be avoided through coordination. Collaboration
on one survey could benefit both agencies by saving
time. It also would benefit IRS by providing more
complete information, HEW by making the re-
sponse mandatory,?® and the schools by reducing the
annoyance of overlapping surveys.

V. Civil Rights Structure

No special IRS unit has been set up to handle cases
involving nonprofit schools. The field enforcement
program is under the Office of the Assistant Commis-
sioner (Complignce) - and operates through 16 key
district offices. However, the Office of the Assistant
Commissioner (Technical) has jurisdiction over sub-

stantive questions relating to the program. To enforce
the major civil rights responsibilities of the Depart-
ment of the Treasury, the agency should assign a
senior official full-time responsibility for overseeing
and coordinating the enforcement effort.?!

Field and headquarters personnel devoted 20,662
man-hours to surveying admission policies of private
schools, conducting selected field examinations, pro-
cessing applications for recognition of exemption,
and carrying out related work. It is unclear how many
of these man-hours were expended solely on the
administration of IRS’s civil rights policy.

' Besides the “netorious Free Will Baptist Bible College eltustion, an
HEW review in 1971 of the Lafaystte, La., Diocess schools reaulted in &
Bnding of noncompliance. This report Is befors the Director of HEW's Office
for Civil Righte for final determination. Since 1966, HEW has completed
241 reviews of nonpublic schools {other than the two mentioned above). and
37 wers [ound in noncompliance

29 The HEW Survey of Nonpublic El tary and S
of 1970-7) was not completed by the original contractor because of the
firm resistance of many of the echools in the Southern States.

*! This need was demonstrated to this Commissfon when It sought to

conduct & followup Interview upon receipt of IRS's responss to our ques.
tiona. No officlal could be found who had total knowledgs of |RS's efforts.

dary Ed
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DEPARTMENT OF JUSTICE (DOJ) -

TITLE VI SECTION—CIVIL RIGHTS DIVISION -

I. OVERVIEW

DOJ’s Title VI Section recently has made substan-
tial contributions to upgrading Title VI enforcement
efforts of other agencies. These efforts have not, how-
ever, been sufficiently comprehensive. This results
primarily from the Department’s restrictive interpre-
tation of its Title coordinative responsibilites.
It results also from lack of staff to deal effectively
with agency program deficiencies that have persisted

for years.

The fragmented nature of the Section’s efforts has
resulted in anomalous situations. One Title VI agency
terminated assistance to a recipient in 1967, but
another agency continued to fund the same recipient
as late as 1972,

More than a year after they were formally proposed,
and more than five years after the need for them was
clearly recognized by an interagency task force, the
Department has not approved amendments to agencies’
Title VI regulations that would make the regulations
more comprehensive.

Il.  COORDINATIVE RESPONSIBILITIES

The Title VI Section of the Department of Justice’s
Civil Rights Division is responsible for coordinating
Title VI enforcement throughout the Government.!
Title VI Section attorneys maintain contact, primarily,
with personnel in nine agencies: Agriculture, Com-
merce (the Economic Development Administration),
Housing and Urban Development, Labor, Law En-
forcement Assistance Administration, Transpertation
(the Federal Highway Administration), Veterans Ad-

ministration, Environmental Protection Agency, and

Health, Education, and Welfare. This is essentially
the arrangement that was operating when this Com-
mission published its previous report.?

The Title VI staff provides considerable guidance
to agencies. For example, Title VI Section attorneys
continued to be instrumental in assisting agencies in
formulating plans for improving the collection and
use of racial data.® Agriculture officials consulted with
them concerning the applicability, to other State Exten-
sion Services, of standards set by a court decision

-1

against the Alabama Cooperative Extension Service.*
Title VI staff, in fact, assisted in preparing affirmative
action requirements which were sent to all State Ex-
tegsion Services in February 1972.°

Section attorneys drafted Title VI guidelines relat-
ing to proprietary educational institutions' assisted
by the Veterans Administration (VA).’ ey also
advised VA personnel concerning the conduct of "Title
VI administrative proceedings and assisted the En-
vironmental Protection Agency (EPA) staff in deter-
mining how Title VI applies to EPA grants. ‘ .

Personnel in the Title VI Section continue to survey
agency Title VI enforcement programs. For example,
one staff attorney has reviewed and reported on EDA’s
Title VI compliance operation. Similar reviews have
been made of the Title VI operations of the Health
and Social Services Division of HEW’s Office for
Civil Rights; of HUD’s program, including area and
regional offices; and of Labor’s inplementation of
Title VI with regard to State employment services.

Although DOJ reports that “The Title VI Section
has prepared analyses of Title VI implementation
on the part of certain Federal agencies and has drafted
several plans for implementing Title VI,” neither the

-

! Exccutive Ordar 11247 (1965).

3 As noted in this Commission’s report, The Federal Livil Rights Enjorca.
ment Eflart: One Yeor Later (Novamber 1971). seven attornsys wars assignsd
10 monitor Title V1 sctivities of Bve sgancies (HEW. HUD. Labor, LEAA.
snd Transportstion). whils thres othsr sttornsys deslt with ths Dspsrtmant
ot Agriculture. ths Economic Devslopment Adminlstration, ths Small Busi.
ness Administration, and such intarsgency msttars as collection of raclal snd
ethnic dsts.

S Plans liavs bosn devslopad for considsrstion by officisls in ths following
agencies: Agriculture. Appalachlan Reglonsl Commission, Commsrcs, HEW,
HUD, interior. Labor, LEAA, Natlonsl Sci Foundati Small Bus!
Administrstion. Transportstion. snd Vatsrans Administration. (A report on
facial and sthnic dsts collaction snd uss hss bsan publishad by an inoter.
agency racial dats committes. Establishing a Federal Racial/Ethnic Daia
System. a Report of ths Intorsgency Raclal Dats. Committee, cochaired by
Margaret A, Cotisr snd Morton H. Skler (formar . Titls V1 Saction altor-
neys). Septambar 1972. Ses Sapt. 29, 1972. latter from Cotter end Sklar
to Frenk Csrlucci, Aasocists Director, Offica of Mansgemsnt end Budgsl.)

4 Strain v. Philpot. 331 F. Supp. 836 (M.D. Alx. 1971).

o *Affirmative Action Plan for Mestidg Nondiscriminatory Legel Stenderds
in Employment end ths Conduct of All Programs by Ststs Cooparative
Extension Services,” lssusd Fob. 28, 1972. This plan was gdoveloped slter
David L. Norman, Asistant Attornay Ganarsl, Civil Rights Division, Dapart.
ment of Justica. wrote to Frank B. Elliott. Assistant Sacratary for Admin.
istration, Dapsrtment of Agriculture. on Dac. 2, 1971, proposing guldslines
for civil rights complisnca in view of the legal standsrds set by tha Sirein

dacision.
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analyses nor the plans was made available, DO]
maintains that “these documents were intended for
use by the Civil Rights Division or the agencies in
question . . . [and] release of copies would not be
consistent with our function.” ® Consequently, al-
though the Department has formulated specific plans
to assist agencies, the scope and quality of these plans
are unknown.”

In the Commission’s One Year Later report, it was
noted that the Title VI staff had not participated in
either a Title VI compliance review or a complaint
investigation in the preceding six months. The Title
VI staff members did not then view this as their pri-
mary function, but they nonetheless were prepared to
assist in such a capacity if requested.

Title VI staff attorneys since have participated in
compliance reviews of recipients of assistance from
Labor, Transportation, and the Law Enforcement
Assistance Administration (LEAA). Title VI staff
members declined to provide information concerning
the quality of specific reviews.?

Departmental officials still contend that their autho-
rity under Title VI is not broad enough to require
other agencies to impose administrative or judicial
sanctions.” Executive Order 11247 consistently has

been interpreted by the Department as giving it

advisory powers only. Direction of agency activities
is viewed by DOJ as usurpation of agency powers.
This Commission has recommended that the Execuitive
order be amended to duthorize the Attorney General or
chis designee to direct agencies to take specific coms:
pliance and enforcement action, but this recomenda-
tion has not been dcted upon.'®

Ill,  INVOLVEMENT IN TITLE Vi
PROCEEDINGS 1

The Section’s staff helped VA attorneys prepare a
Title VI hearing for Bob Jones University.’? But
HEW had terminated all assistance to Bob Jones
University in August 1967. This is a disturbing com-
mentary on the Department's ability to assure a
uniform Title VI approach,

Overall, the extent of the Title VI Section’s in-
volvement in administrative enforcement proceedings
since October 1971 has been limited.!* The Title
VI Section has had, however, greater involvement
in judicial proceedings since October 1971,

In terms of new litigation,* the Department of
Agriculture (DOA) has referred a case involving the
North Carolina Cooperative Extension Service to DOJ
for litigation.' Another action, alleging discrimina-
tion in the operation of a county office of the Missis-
sippi State Employment Service, was filed by private

70

plaintiffs in January 1972.® As of September 1972,
tentative agreement had been reached concerning some
issues in the case, with the Title VI Section participat-
ing in the settlement negotiations, .

Although personnel in the Title VI Section view their
nonlitigative function as their major responsibility,
they feel it must be complemented ‘by participation
in litigation. Under the Section’s present staff authori-
zation, however, involvement in litigation dilutes its
ability to discharge Title VI coordinative responsibili-
ties.

% Attachmont to lotter from David L. Norman, Assistant Attorney Cenaral,
Civil Righte Division. Deparimant of Justice, to Rev. Theodore M. Hesburgh,
Chairman. U.S. Commission on Civil Rights, Sept. 1S, 1972, at 4. The
Depariment’s refusal to make such reports available eeverely limita the
ability of the C Issi stafl to evel the Title VI Sectlon. Further:
more. such s position is Inconsistent with the Commisslon‘s legislativa man-
date, which dirécts Fedaral agencies to **cooperata fully with the Commipsion
to the end that It may effectively carry out its functlons and dutfes.” Accord-
ing to DOJ officials, thesp surveys are only draft documents and not officlal
Departmontal positions. Evan il thay were final reports, however, attampts
by anyone otber than the sgency surveyad to secure copies would be re-
sisted on grounds that an attorney-clisnt relationship exists, snd that dle-
clmu{- would have a chilling effect on the relationship betwsen the
Depariment’s Title V1 personnel andi the sgencies. ‘Interviey wlth Robert
Dempaoy, Acting Chief. Title V1 Section. Civil Righta Division, Department
of Justica. Dac. 7, 1972, <
. TThe C isslon also req d DOJ to provide copies of any lagal

opinioms concerning Title V1 matters written aftar October 1971. The DOJ .

response indicated that tho Attorney Caasral had not issued any auch
opinions but that the Department has respondad: to agency requests <for
its *‘views** ceacerning Title \'(l. The Daparimgnt decllned to pmv‘d-
coples, assarting again that doing so would be inconsistent with ite functioms.

% They did note generally that sgency Title VI operations ara uniformly
understaffed, but they obsorved that*nadequete staffag also Is common to
programs and s not unique to civil rights functions,

*Eg, June 1. 1972, lettar trom K. Willlam O'Cdhnor. Deputy Assistant
Attorney Caneral. Civil Rights Division, Department O'IJUIIICI, to Harold
C. Fleming, Leadsrship Confsrence on Civil Rights: *'. .. wa hava not
intarpreted our coordinatipg function to authorize direction of the actlons
of the other Fedcral sgenciles.”*

10 The Department is considaring whethar the Titla VI Saction can be
more eflactiva with broadet suthority, ss this Commission has nrged. -

!1 This report doss not consider sctions Initiated by HEW.,

17 In October 1972, s hearing examiner found Bob Jones University In
noncomplidnce, and the YA Administrator concurred.

13 Tho nnly other administrative actlons roportad involve the Soutbwast
Georgla Planning and Devalop C Issh an EDA raciplant, asd
Eastorn Baptist Bible Collega, s VA reciplent. The former wess notifiad of
an opportunity for a Title VI haaring in July 1972, but as of September
1972 further negotiatlons were baing conducted. In the case of Eastern
Baptist Bibla College, s lsaring was held snd an sdministrative finding of
noncompliance was iesued In April 1972. Yet, saccording to Department ofi-
clals. this matter was still undst investigation as of Septembor 1972.

'4 Othor sults In which the Title V1 Soction has participated ara eltber
concludad (Strain v. Philpott, Casiro v. Beecher, U.S. v. Hassle, and U.S.
v. Willlems); pending In lower court (Wade v. Mississippi Cooperatise
Extension Service and WAitfield v. King, now being handlad by the Civit
Division); or on appsal (Morrow v. Crislér, now being handlad by the
Civil Fmploymant Ssotion of the Civil Rights Division). -

V0 Baremora. v. Friday, Clv. Aetlon No. 2879 (E.D. N.C. 1971). The sult
was originally filed in Novembar 1971 by private plaintiffs, with the Sacratary
of Agriculture and Assoclata Administrator of the Extension Servica joined
as defondants. Whils the litigation was pending, DOA conductad s compli.
ance roviaw, found the Stste Extenslon Sarvice In noncompliance, and
sought voluntary compliance. Unable to achieve voluntary compllance, DOA
officials rafarred the matter to DOJ for litigation. Aftar 4 review, DOJ Bled
a complaint in Intarvention, based partly on Titla VI. As a result, the
Faderal officidle wsra realigned as plaintifis. .

I8 Pegues v. Missinsippi State Employment Service, Civil Actlon No.
DC 72.4.5 (N.D. Miss. 1972). In Novembar 1972, the plaintifis were orderad
by the court to nama the Sccretary of Labor as a defendant.
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IV. UNIFORM TITLE VI AMENDMENTS

In July 1967, an.interagency task force determined
that uniform amendments to agency Title VI regula-
tions were needed. More than five years later, the old
regulations remain in effect. The proposed uniform
amendments. to the Title VI regulations of 20 Federal
agencies were published in the December 9, 1971,
Federal Register as a proposed rule making.!” This
afforded interested parties an opportunity to comment.
The Civil Rights Division, after reviewing the com-
ments, recommended that 11 of the 20 Title VI

encies make additional changes in the proposed
amendments.'® As of August 28, 1972, seven of these
11 agencies had altered the amendments and forwarded
them to the Department of Justice for submission to

the President.

As of December 1972—a year after the proposed
amendments , appeared in the Federal Register—the
amendments still have not been approved by the
Attorney General.’® Moreover, other agencies with
clear Title VI responsibilities, such ag the Equal Em-
ployment Opportunity Commission, still have not
even proposed regulations.?

V. ORGANIZATION AND STAFFING
Akhough the Department’s Title VI unit was

raised to section status in 1971, its standing inside

. and outside the Department has been downgraded

continually throughout its existence. The top position
in the unit has gone from a GS-17 Special Assistant
to the Attorney General in 1965 to its present status:
a GS-15 Section Chief within the Civil Rights
Division.?! —

During the past year, staffing in the Title VI
Section has worsened. As of October 1971, there were
12 attorneys, including the Director. The Department
indicated that six attorneys would be added to the
staff before July 1972. But as of September 1972,
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there were only nine attorneys—three below the
authorized level.22

DOJ officials believe that there must be some
showing that the Section’s role is meaningful before a
staff increase is authorized. Specifically it must be
shown, to justify staff increases, that agencies are
responsive to the Department’s Title VI recommen-
dations. However, deferring staff increases until the
need for expansion can be convincingly demonstrated
unduly delays the Section in meeting its clear respon-
sibility to monitor and coordinate Title VI activities
on a Goyernment-wide basis.

Unless the Section's authority to act forcefully is
increased significantly—either through broader-inter-
pretation of Executive Order 11247 or amendment of
it—its work will continue to be piecemeal, regardless
of staff increases.

1T The Natfonal Foundation on the Arts and the Wumanities, tho Federel
Home Loan Bank Board, ‘the Civil Service Commission, and the Eaviren-
mental Protection Agency also hne"ldnpled proposed Thie V1 regulations.
They will bo asubmitted for Presidential spproval, along with the smend-
maents of other agencies. R

'8 Thess changes relsted 1o affirmative action; coverage of planning and
advisory bodies; racial and ethnic dsta collection; and time for filing com.
plaints. No changes were required of the other nine agencies (AID, AEC,
CAB, GSA, NASA, NSF. State, TVA end OFP). 1t was felt thst these
sgencies had  relatively inaignificant Title VI programs. Also, complience
responaibility for many of thess programs had been delegated to HEW.
According to DOJ officials. theso factors, coupled with the nced 1o expedite
the spprovel process, obviated the need to require amendment changes by
sll agencies. (Dempacy interview, supre note 6.) Theac reasom sre not
particularly campelling, ecopecially in view ol the length of time since the
need lor amendments was first recognised.

15 After the Atlorney General spproves them, they ere submited to the
President

© The Appalachisn Regional Commisaion also has not drafted Title V1
regulations There remains & need to consider the applicability of Tiile VI
to other agencigs, such as the Coastal Plaine Regiona! Commission, the
New England Regional Commission, the Owarka Regional Commiasion, the
Upper Great Lakes Regional Commission. the Water Resources Councll, the
Federal Power Commission, the lihrary ol Congress, and the Smithsonian
Institution .

2 The Director of the Section Tecently tanslerred 10 the Office ol Legal
Counnel.

3 By December 1972, this had decreased 1o eight with the depsriure ol
the Section Chiel. Sinee October 1971, the number of research analysts has
increased from iwo to three It is expected that by Jsnuary 1973 there will

be 10 sttorneys and five research snalysts

i




DEPARTMENT OF AGRICULTURE (DOA)

Title VI Enforcement

. OVERVIEW . Il. PROGRAM AND CIVIL RIGHTS :
Most notable among DOA’s civil rights achievements RESPONSIBILITIES )
is the recent action to ‘implement goals and timetables DOA has 11 operating services and administrations
for minority participation in agency programs. It is  with Title VI responsibilities.? This report will focus
still too early to assess the full impact of this measure,  primarily on three programs with significant Title VI
but it clearly represents an innovative approach to implications: Extension Service, Food and Nutrition
ensuring compliance with civil rights mandates—an Service, and Farmers Home Administration. The other
approach that has yet to be matched by any -other programs will receive abbreviated treatment.
Title V1 agency. The Department also provides subtantial assistance
The compliance enforcement meéchanisms of DOA’s which flows directly to the beneficiaries without going
constituent services and administrations vary con- first to a grant recipient—a step necessary for Title VI

siderably. Overall, there is a need to improve the  coverage.? These direct assistance programs—such as
number and quality of both preaward and postaward  some FHA ? loans and ASCS commodity price sup-
reviews. In "addition, procedures should be igstituted ports—are not covered by Title VI. DOA has issued

to expedite the resolution of complaints. a regulation proscnbmg dlscrlmmauon in any direct

Discrimination in the Extension Service remains a assistance program.

major problem on DOA’s docket. In February 1972,
the Extension Service issued guidelines for eliminating . . . )
discrimination in the employment practices and ser- The Cooperative Extension Service program is con- ’

vnces,qf State Extension Services. At first it was decid.  ducted and financed cooperatively by DOA, State land-
ed thiat grant universities,® and county governments. Most of

Cooperative Extension Service (CES)

¢ States would be required to develop affirma-

: A . e e
'@ve ac R plans by JUIy 1972 nnd lmplemcnt the plans v Agricultursl  Research  Service (ARS). Agriculturel  Stabilisetion end
» D émbcr 1972. The Federal Extension Service’s Conservetion Service (ASCS), Agriculturel Marketing Bervies (AMS)., Co. .

operative Stete Research Service (CSRS), Extenslon Service (ES). Farmer

prm]lvny for dela lng Complmncc agaln manlfCSth Cooperstive Service (FCS). Farmers Home Administration (FHA). Food end *

ltsclf howcver tion Wthh movcd their dead- Nufrition Service (FNS), Forest Service (FS}. Rural Elsctrification Admin.
istration (RFA), end Soil Conservation Service (SCS).
. llncs bRCk tO Scptcm er 1972 and FCbmary 1973 28ee 7 CF.R. 15 Subpart A. Examples of progrems opersting through ?
- rcspcctlvcly Theﬂe new dntes ('Iﬁﬂl'ly Wl“ bﬁ lhe ﬁnal reciplents- -and  \herefofe covered by Title VI—are the National School
test: Of DOA s l'CSOIVe tO dlschnrge ll&, ('.lVll rlghts Lunch progrsm of FNS end the educationel programs of ES. ln the latter -
instsoce, grants ere provided to lend.grent institutions which—through State
. obligntions. . snd county extension services provide educational sesistance to fermers,
. . . . homemakers, 4.H youth, and others. The land.grant Institutions are ths
DOA hns e substnntml gains 1n COIICC"DS nnd recipiente, and the farmers, homemakors, and 4-H youth ere the beneficieries. °
cvnlua[lng racid] and ethnlc dntn on actual and poten. ln ell, there sre spproximately 55 DOA programs subject to Tile V1. ~
® But sce Appendix to DOA’s Title VI regulation and the dlscussion. sspre,
tlﬂ] bcncﬁcmrlcs bu‘ there is room for reﬁnemcnt‘s which identify some ‘'‘direct lnan' programs subject to Tile VI.

JThe Extcnslon Sew]cc f‘zp‘ example has not Completed ¢Sco 7 C.F.R. 15 Subpart B. Direct assisiance programs will receive «» »
iphoral hereln.
the required first evaluat 1n of its data. The Food and ~ "j'gherst trestment hereln

8 Stele land-grant colleges and“universitics sre rociplents of lublll:lllll
Nutr][lon SCTVICC uses a snmpllng technlquc that needs Federal assistance. Presidents of thesa In:lhullnnl ate nominsl heads of

b '.h d State Extension Services. This Commission has noted repestedly that jn
to cs“'cng ened. States whore there are both e predominantly white and s predominantly

Rgccnt cstablishmcnt Of an omce Of Equnl Oppor- black land grent campus, DOA {funds for extension services and fesearch
e . havo heen Incquitebly atlocsted in favor of the whits schools. As noted In &
tunity at the Department level should help greatly in Foderal ES roport of 1969 "The Second Morrill Act of 1890 provided funds
nssuring thﬂt the rccalcitfance Of agen(‘.ics such as the tn support land grant colleges for Negroes In the 17 Southern and border
Ytates. . . The Smith-Lever Act provided that in States with more than

EXtCDSion Scrvice dOCS not endurl‘.- But if this omcc one land grent college, Federal funds sppropristed for Cooperstive Exten.
iS to be nble to use th(: Wlde array Of monitoring tOOlS sion work he pald to the college designated by the State legislature. 1o all
. I . . . . 17 Siates, the college . . . for whilo students was deelgnated . . . (ss the
at 1ts dlﬂpogﬂl, 1ts Stﬂﬂ must be ln(‘.reascd mgmﬁ(‘.nntl)’- recipient of all Federal funds}.”” Progress has boen made toward echieving
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.imprave thelr diets . .
" through 4-H youth development programs.* OMB's 1972 Catalog of Federal

the funds are used to defray the salaries and expenses
of the State and county extension personnel. These
employees disseminate information—often through
demonstrations—on such topics as agricultural pro-
duction and marketing, home economics, community
development, and youth development. All residents of
States or counties where extension services are offered
are eligible for this assistance.

Providing black farmers with technical assistance
inferior to that furnished white farmers is but one
example of discrimination which may be practiced
by Extension Service (ES) personnel.? Discrimina-
tion in ES programs is particularly damaging
because it often means that minority beneficiafies are’
denied information with which they could participate
more effectively in ‘other DOA programs.”

Closely related to services provided by ES is the,
matter of equal employment opportunity withjn ES.*
Regulations aimed at assuring equal employment; op-
portunities within State Cooperative Extensiof ' Ser-
vices (SCES) were issued in August 1968. By Decem-
ber 1968, each State ES had developed an equal
employment opportunity (EEQ) .program and sub-
mitted it to DOA:for dpproval. EEO programs &dopted
in 1968 were returned to State Extension ervices for
review and revision in January 1971.° .

To assist State Extension Services in developing a
more afirmative' EEO program, DOA officials prepared
a model program. Tlie medel was not provided to the’
States, however, until more thari a year after the
plans were returned ta them for revision.!> L

The model actually was dictated by the 1971 Strain
v. Philpots ecision, which found pervasive racial dis-
crimination in the Alabama Extension Services ems
ployment practices and distribution of services.!!

parity, but e significant disparity in funding persi This Is largely bcunu',
the Department has never r ded that the legislation p littng dis-
erlminatory allocation of funds ba revised. See Civii Rights Digest, U.S.

Food and Nutrition Service (FNS)

FNS administers several programs !? designed pri-
marily to improve the diets of school children and
others. FNS recipients range from State agencies to
public and nonprofit private schools drawing stu-
dents from poverty areas.!® Racial and ethnic statis-
tics collected on the FNS Food Stamp and Food Dis-
tribution programs revealed high rates of minority
participation.!*

Forms of discrimination that may occur in FNS pro-
grams relate primarily to enrollment policies and pro-
gram administration. For example, a State agericy
Jistributing food stamps and applying more stringent
eligibfity criteria to minority than to nonminority
individuals would be openly violating Title VI.

Comparing tha pef of Neg in these State populations (aslng

‘1970 censug data) to’‘the percentage of Nagroes employed an State and

+ county Extertsion profeislonals (using November 192} statistics) providad a
gross mesdursmant of the -Btates’ compliance with “the EEO regulation. In
virtually "or; case lho-d'h)ully‘ is quite algnificant: Alabama, 26.2 percent
v, 36.' percant; Rrkanaas, llb percent v, ‘B4, pyrcant; Floeida, 15.3 per-
cent v. 4.8 percanti Ceorgla. 25.9 percamt ¥; '){?ﬁycmml; Kentucky, 7.2
percent v. 1.9 pertent; Louistana, 298 percest v..10,6 percent; Muaryland,

*17.8 percent’ x.° 64 p ;. Misalsalppl, 36.8 perc v. 144 percent;

. Mlssouri, 10.3 percent v. 3.0 parcent; Nortb Carolina, 22.2 percest v. 14.3

L4

.

pcrcln‘ll Oklshoma, 6.7 pérce. v. 1.7 percenti South Carolina. 30.5 percent
v, 19.8 psrcenty’’ 188 p v. 5.5 p 3 Texas, 12.5 percent
v. 9.7 pePcang; and Virginia, 18.5 percent v. 13.1 percent. )

There i little doubt tbat thase disparities are partly attributable to the
pre-1964 dual systerts. The disparitl have persisted despite an M 1
, aotlon rauirement in the EEO regulation ostenslbly almed et overceming
the eflects of pant digcrimination. The statistics do not differentiste bstween
Such an enalysis liksly would slow blacks dis-
fes Ses i y of an OIG

' occupational.’ categories,
.proportionately occupying the lower P

officlal at Hearings-on Agriculture-Environmental end Consumer Protectien -

ApPropriations jor. 1973 Béfore Subcommittas of the Ifouss Cemmities an
Appiopeistions, 924 Cong.. 24 ser .. Part 3 at DM (1973). Ses also 1973
Budget Hearings, Part 2 at 339, where It is noted that mindrities make
«up. nationwids. spproximately 8 percent ‘ol ths more -than 11,000 county
and drea sxtensfon agentsi lses than 2 percent of .the more than 4,200 Btate
and ares lp-uhll'.ln and -ll'(hlly mors than 2 parcent of the mora tham

. 1,000 adpinletrative and supervisory persoandl’

Commisslon on Clvil Rights, Septembar 1970, at 12; see also letter from ~

Rev. Theodore M. Hesburgh, Chairman. U.8. Commissfon on Civil Righbts,
to Eirl L. Buts, Secretary of Agriculture, Jan. 4, 1972, .

% A varlation is ssgregated sarvices. such as sagregated &-H clubs

T The magnitude of ths ES program i illustrated by the fact that ES
parsonnel *‘reachsd about two and a half million individuals in mora than
600,000 femilies with information, counseling. and demonstretions to help
., (and more than four million) youth ware served

Domestic Asalstance, Sec. 10.500.

8 A related problem is the fallure of State employees to work across
recial linas r!lullln"l%)lnfnlor service to specific raclel or ethafc groups.

® Changes in the EEO pr ware 1 d in part, H not entirely,
by widespread discrimination uncovered in both the smployment practices
and services of State E fon Ssrvices subssquent to impl fon of the
EEO programs. Findings of pervasive dissrimination were disclosed by DOA's
OfMce of the Insppctor Caneral (OIC). which had conductad civil righta
audits of Btate Extsnsion Services in 1969. The findings wers similar to
ones previously made by OIG In 1965 and 1967, Furthermore. employment
discrimination sppsars 1o parsiat as 2 legacy of the era, before snastment
of the Clvil Rights Act of 1964, when 15 State Cooperative Extansion Berv-
fces maintained dual systems.

73

18 AfMrmativa Aotion Plan for Maesting N iminatory Legal Stand-
ards in Employn;nl and tho Conduct of All Programs by Stata Cooperative
Extension Sérvices™ Jisvad Feb. 28, 1972. The scope and adsquacy of this
modal plan are examined in Sectlon 1V. infra.

11331 F. Supp. §36 (M.D. Ala. 1971). The Department of Justice had
intervensd on the side of the plaintiffs againet tbe State ES. Atlhough EB
officiala expressed & willlngnass to apply the lsgal requirements of the
Strain declefon to all Btates. they first requested that the Departmant of
Justice set forth specifically what legal standards had to be mat. This
request scemingly was motivated less by a nsed for clarlfication than by a
conscious attempt to shift ths ‘‘blame* for Imposing the adminl fre
requircments for E8 to DOJ. Bea letter from David L. Norman, Assistant
Attorney Cenerall Civil Rights Divislon, Department of Justice. to Frank B.
Elliott, Asai K y for Admini fon. Dspartment of Agriculinre,
Dec. 2. 1971, proposing guidelines for compliance with Strain standarda.

1% Theee include the Food Donation, Food Stamp, Nonschool Food, 8chool
Braakiast. School Lunch, and School Milk programs.

180 8ome programs also provide amsistamce to such nonprofit child-care
institutlons aa nursery schools. child-eare centers, ssttlemant houses, and

summer camps.

16 In 10 States with e black population eqoalling or excesding 16 perceat
of the total 1970 State poptlation, black participation In food programs was
at least doubls ths proportion of blecks in the 1970 Stete populatin in
every Instance. The pattern was virtually the sams for Amserican Indlans In
those States with American Indisn populations of 0.5 percent or more.
Statistlcs ware reportad as of October 1971. These deta will be sxamined in
Sectidn 1II A. It should be noted, however, thet théss ars statewids rates
which could obscurs local problam arsas.
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Farmers Home Administration (FHA )

FHA administers both direct-assistance and Title
VI programs. In the category of direct assistance, FHA
provides direct loans, or may guarantee or insure loans
from fnancial institutions, to rural residents who
otherwise would be unable to obtain credit on rea-
sonable terms.!? Assistance subject to Title VI comes
in many forms,'® but each grant progtam is for the
ultimate benefit of farmers or rural residents.

Discrimination may occur in a variety of forms.
Associations of farmers receiving lo%ns for cénstruct-
ing low-rent housing or for acquiring and developing
grazing land may have exclusionary membership
policies;!” public bodies receiving planning grants
may develop plans which would benefit only majority
group residents; and nonprofit corporations receiving
loans to construct outdoor recreational facilities may
operate segregated facilities. »

According to DOA, minimum enforcement activity
_will be directed in the future to these FHA programs
subject to Title VI: planning advances for water and
waste disposal; watershed loans and advances; water
and sewer planning grants; irrigation and drainage
loans; and loans for unincorporated associations.
There seems to be some validity to FHA'S perception
of the limited Title VI coverage of these programs.'®
There is some question, however, whether DOA has
fully understood the civil rights impact of some of the
programs slated for only minimal Title VI enforcement
activities. For example, DOA reports that the water
and sewer planning grants are made for long-range
plannirg on an areawide rather than limited-area basis,
Nevertheless, the plan, if implemented, would establish
hew water and sewer benefits actually would be dis-
tributed.. The plan should be carefully reviewed,
therefore to determine whether it is inherently dis-
criminatory.'?

Other Constituent Services and Adminigtrations *°

1. The Agricultural Research Service (ARS) admin-
isters a research program in whi(‘h.grnnts are pro-
vided to nonprofit institutions of higher education or
nonprofit organization.?! ARS also disseminates tech.
nical information to anyone reduesting it. Discrimi-
dtion may'occur in the allocation of funds between
pfedominantly minority and predominantly white col-
leges. \

2, The Agricultural Stabilization and Conservation
Service (ASCS) administers “*commodity and related
land-use programs designed for voluntary production
adjustment; resource protection; and price, market,
and income stabilization.” L.oans or grants occasionally
are made to associated groups.??

More often than not, ASCS programs involve direct
payments to farmers. DOA reports that gven the “price
support programs operating through producer associ-
ations, the crop land adjustment programs and the
price support programs operating through cooperative
marketing associations required only minimal Title
VI enforcement action.”?? This is supposedly because
little decisionmaking about program operation is

necessary at the county level. ASCS programs arger

administered through State, county, and community
committees.?* State members are appointed by the
Secretary of Agriculture; community members are
elected by farmers eligible to participate in ASCS
programs; and county committgc‘members are elected
by the chairmen of community committees. The major
decisionmaking power in ASCS rests with indirectly
elected three-member county committees.

The racial and ethnic composition of the county
committees is of considerable significance, since the
committees ‘“‘are responsible for the local administra-
tion of ASCS . . . activities requiring direct dealings

15 {,oans obligated to individauls (all into thcse categoriea: farm operat-
ing, {srm owaership, soil sna water, rursl housing,. economle opportunity,
and emergency

19 For puhlic
grants; pobitical subdivisions and associstions of farmers may reccive loans

esample. bodies may receive water and sewer planning
or grenta for low rent housing for domestic larm laborers; and publlc agen-
cles and nonprofit corporations in designated Resource Conaervition end
Development ’Areu may reccive loans for construction or Improvoment ol
recreational lacilities

'"In September 197}, the Department of Justice issued an opinion cxtend-
ing spplication of Title V1 1o spproximately 1,890 recreation association bor-
rowers which had recelved loans between January 1965 xnd May 1968. Loana
subsequent to May 1968 previously had been determined to be subject to
Title VI, In transmitting this opinion to FHA Sliate and county personnel,
the FHA Administrator stated that recrearion assoclation borrowers should
remove any their hylaws. The FHA
transmittal sdded that DOA’s Office of the Goneral Counsel had decided
that Title VI spplied tn farm ownership and opersting loans for nonfarm
enterpriser, including those for purposes other than recreation. Direct loans
of 1his type sordinaril® would not be subject to Title VI, but they have
been covered In this instance because of the benefits that inure 1o others.
See FHA Bulletin No. 4168 (400). Dec. 20, 1971, and letter from E. M.
Shulman, DOA Gencral Counsel, to D. 1., Norman, Assistant Attorney Gen-
eral. Civil Rights Divilsion, DOJ. Feb. 17, 1972

adyances [or

restrictive membership clauses {rom

1" For etample, loans and watershed projectd aro made
only to mubicipal corporations alter the requisite planning hes been done
hy the Soil Conservetion Service and each project hes boen approved by
Thus, FHA's Title.-V1l responsibilities appear limited Nonstheloss,

some review should be mede to ensure that every resident or property owner

Congress

within the proteetion area actually receives the benefits.

'* The plan must be limited to & rural area and may not include towns
with populations exceeding 5.500. A civil righta review should be performed
to determine whether eliglble locallties are excluded or would receive dls.
parate services coinciding with raclal concentrations. Fallure to conslder
the plan from this .perspective ignores the fact that potential services become
actual benefits when the plan is implemented.

79 The Agricaltural Marketing Service (AMS) is listed 83 having responsi-
hilitv for the Federal Siate Marketing Improvement Program. Although ihat
program has Title VI implications, It js not considered in this report

*) Alter puhllc announcemant, research results sre availablo to the publle
on request There 18 some question about how thes polential beneficiaries
sre spprised of the availabillty of the Information ) Such notification con
celvably should be & function of the Extension Service.

%% For esample. associated groups may roceive grants through the Rural
Fnvironmantal Asslstance program (REAP) to encourage them to put pollu

tion sharement or conservetion practices into eflect.
L
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with farmers.” 2 In 1970, community committee
chairmen?® elected 1,671 county comtitteemen. Of
this number, two, or less than 1 percent, were black;
cight, or less than 1 percent, American Indian; 41 or
about 2 percent Spanish surnamed; and none was
Asian American. There were 9,183 county committee
members serving in 1970. Ninety-four, or about 1
percent, were minority individuals.’

3. Consumer and Marketing Service(CMS) % pro-
grams have few Title VI implications. Meat and
poultry are inspected at plants processing these products
for interstate commerce. Recipients of these services
are subject to Title VI, but there is little chance for
discrimination.2® CMS also gives financial assistance
to States wishing to improve their intrastate meat
and poultry inspections. A State might discriminate
by applying more stringent standards to minority
processors than majority processors.

4. The Cooperative State Research Service (CSRS)
typically makes grants for agriculture research to
State Experiment
schools, and land-grant colleges. The opportunity to
discriminate lies mainly in allocation of grants between
predominantly black and predominantly white colleges.
5. The Farmer Cooperative Service (FCS) provides
technical assistance and research and development

Agricultural Stations, Forestry

services to farmer cooperative associations. An as-
sociation’s refusal to accept a member on the basis of
race or national origin would be an example of a
Title VI violation. »

6. The Forest Service (FS) administers a variety of
direct assistance<and Title V1 programs. In terms of
Title VI, FS generally provides assistance through
State forestry agencies and soil and water conservation
diatricts for protecting, managing, and developing
State, local, and private forest lands. Grants relate to
such matters as forest fire prevéntion, timber growing
and harvesting, rural development. and watershed pro-
tection. Using the assistance to States to promote de-
velopments which would exclude minorities is an
example of the possible - in this
program.®®

7. The Rural Electrification Administration (REA)

administers direct loans to rural electric cooperatives

discrimination

or similar associations and to telephone companies
and telephone cooperatives. If residents of areas served
by REA recipients are excluded on the basis of race
or national origin, Title VI has been violated.

8. The Soil Conservation Service (SCS) directs a
program through which technical assistance relating
to soil and water conservation is provided, principally
to more than 3,000 locally organized and operated
conservation districts. Individuals and groups usually
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become cooperators with those districts to which ap-
plication for assistance is directed. Discrimination
might occur in the form of denying membership to a
farmer because of race or ethnicity. Statistics collected
in 16 States where blacks constituté an “important
proportion” 2! of potential cooperators revealed that
in 1971 less than 5 percent of the cooperators were
black. While the number of white cooperators repre-
sented 55 percent of whites eligible to participate, the
number of black cooperators represented only 34 per-
cent of the blacks eligible.??

lll. COMPLIANCE MECHANISM
A. Compliance Report System

DOA recognizes the importance of a comprehensive
system for collecting racial and ethnic data to assure
equal access to the benefits of DOA programs. The
Secretary has directed each constituent administra-
tion or service to enumerate eligible participants; to
establish a system for collecting and reporting racial
data on participation; to review programs periodically
to ascertain the extent of minority group participation,
as measured against equal opportunity objectives and
measurable targets; and to report annually on pro-
gress in meeting identified objectives.?®

8 Tile VI does fover Price support programs in which the recipisnt Is
required to lurnish specified benefits to producers. But DOA reported that
“most of lhn‘l‘;rlou usod to detormine program Pparticipation are outalde
the powers of the CED {county esecutive director) snd county commlttes:
men."

24 §971 Offica of F.qusl Opportunity Annual Report, at 15

LS5 Government Organzation Manual, 1970/1971, at 272.

18 1 2% States where ASCS programs operate. 10,364 rnmml:nlly com-
aillteemen were elected in 1970 Of this number. 348. or sbout 2 percent.
than 71.000 community
1970, of whom 566. or less than 1 parcont,

AN

were minority group members. There were more
committer members serving In
were minorjties.

*7 The pattern among ASCS county employees in 1970 was only slightly
better, Ol the 2.829 ASCS county employers, 400 or 10.0 percent were
While 20 percont of the whites wore In the upper grade
Jevels. lrsn than | percent of tha minorities were,

28 (MY is not listed separstely by DOA ae having Title VI responsiblilitles,
A plant could discriminate by

relusing 1o selk its products to minorities.

minority individuals.

2% [napection s Trequired. conceivably

%0 The number ol projects, communities, and groups recelving rural devel
opment assistancn has begn placed st 6.200. Il the aseistanco wont first to s
Siste

neglected minority comfmunitiea. this would violate Title VI

sgency which only ssaisted predominently white communities snd

31 The term '“important praportion'’ s not defined
7 Another sample analyred cooperator membership In seven States where

surnamed persons ol the

It showed that only alightly more than 2 percent of

Spanish conatituted an “‘Important proportion”
potential cooperators,
the actual cooperators sre Spanish surnamed individuals. Unlike the other
exampie. however. the actual number of Spanish surnamed cooperators rep:
resented 56 percent of the potential Spanish surnamed beneficlaries, while
the white cooperstors represonted 52 percent. See 1971 OEO Annual Report,
supra note 24 at 74 ff .

No 1662. Supplement 1, July 27, 1970. This

further Indicsted that

83 Geocretary's Memorandum

Supplement messures of target population may be
derived [rom standard statistical sources; data collected should be based on

white. blaek.

American Indian, Spanish surnamed, Asian American, and other; snd the

reviewahle recards snd identify participants in sl calegorica

aratem should be designed to ohtain raclal date for all countles in which

the program oparales. See also Secretary’s Memorandum No. 1662,

1, 1969

Sept.
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The program Evaluation Division of DOA’s Office
of Equal Opportunity assisted the constituent agencies
in developing the reporting systems. Agcncncs were
directed to perform annual evaluations so as to

. force them to look at their own programs.3* (One

agency, FHA, had been collecting data for several
years but had done nothing to measure the civil rights
impact of its programs.) Agencies submit the basic
eligibility and participation data and their evaluations
to the Program Evaluation staff. The Program Evalua-
tion Division reviews the data and the analyses, calling
discrepancies to the agencies’ attention.?

Extension Service (ES)

ES previously resisted collecting racial and ethnic
data. It was some time, consequently, before the
State  Extgnsion Management Infarmation System
(SEMIS) was established.™ ES since has been re-
porting raw data on employment and beneficiaries
in major areas (home economics, 4-H youth develop-
ment, and community development), but ES officials
have not evaluated the data.?”

ES uses racial data as “a criterion to assess the
extent to which programs are in balance in relation
to the racial-ethnic composition of potential and
present clientele.”® Analysis of the data reportedly
has resulted in numerous program changes.® It is
expected that the national evaluation, when completed,
will assess the general ability of ES programs to
reach, serve, and meet the needs of various racial and
ethnic groups; will measure the quality and quantity
of services provided; and will identify program adjust-
ments or new programs needed to reach minorities
not participating.*®

The kind of data collected through SEMIS can be
seen in DOA’s 1971 OEO Annual Report. In one
part of the report, the number and percent of con-
tracts ' by ES staff are given for ES-sponsored
educational programs. Eligibility data, howevér, are
not given, although they presumably nrc;vﬁilnblc and
will be used by ES in its evaluation.*?

Food and Nutrition Service (FNS)

FNS administers programs in three basic areas:
child nutrition, food distribution, and food stamps,~
For the Child Nutrition programs, FNS has requﬁé
DOA’s Statistical Reporting Service to perfo a
hich

includes collection of racial and ethnic data from the

statistical survey, using a sampling technique

National School Lunch program. This is the first time

FNS has had a semiannual reporting requirement
for both the Commodity Distribution and Food Stamp /
programs. Data reported in February 1971 were in-.
accurate. In October 1971, 80 percent of the Smtcsi
reported, but they did not supply eligibility data.s
FNS had to wait until the February 1972 reports were
submitted to have a basis for comparison.

In the future, FNS will institute a quality control
aystem modeled after that of the Department of Health,
Education, and Welfare (HEW). FNS has-keen in-
formed that 60 percent of its participants are recipients
of public assistance. Until now HEW has been moni-
toring the participation of public assistance recipients
in DOA food programs and has provided DOA with
participation data based on a sampling of partici-
pants. For the 40 percent of DOA food program pat-

“tlicipants who are not public assistance recipients,

DOA has adopted a sampling system almost identical
to HEW’s. This approach is in operation in 36 States
and will be used in all States within the next year.

DOA’s quality control system has several weak-
nesses. First, it is essential that sampling be scien-
tific.** But not even a scientific sample will ensure
identification of problems at the county level. This is
so partly becsuse the data will be nggregated on a
statewide basis. Thus, poor minority participation in
some counties may be obscured by data from counties
with gbnormally high participation.* Also, the in-
foﬁuagion provided by HEW on 60 percent of the
DOA |participants is limited because HEW’s racial

N

** Reporis on both direct assistance and Title V1 programs were evaluated
for sis sgencies in 1971 and for nios in (972

3% The Chisl of the Progrem Evalustion Division reporia tha findings 1o
the Director of DOAs Offica of Fqual Opportunity (OEO) and sands a copy
1o the sgencles for cemment. Tha OFO Dmnnr shows (he raports to the
Secrotary st his/her discretion

** Prior to establisthment of SEMIS,
od hec basis. According 10 DOA officials, these Jats becams dated quickly
Yet officials should have besn sble 1o make more #fpctive use of the date -

ES collected inlformstion on sn

for esample, to sscartain lh', estent ol asegragation in 4 H clubs.

*” Such an eviluation is reportedly mow baing propaged

%% Attachment 10 DOIA memorandum from ¥ [ Kirby., F8 Admlnl-lrn‘lcr,
ta Jeromg Shumao. Director of the Ofce ol Equal Opportunity, July 20, 1972

" Jd For ginmple. new sgriculiursl programs simad at Jow Income and
low runurru/‘z‘rmwn have been daveloped;

printed In Spanish, end use of program sides hes bean sxpanded

home economics publications

have bee

o anign!

w0 14

ES wducations) opportunities to more low intome and minority

‘T A contect I8 defined a8 s face 10 lace contact betwsen the Estension
Staf? m:;)g_rrnpnb,. mamber ol an sudiencs in warrving out sn Extenslon
Edacat) ‘In the OEO Annual Report. di
removed In some cases and is not in others

7 The OEG Annual ,Report shows, [or sxample, lhx In 14 Southern
States, 12 percoent ol contects In Fiscal Yoar 1971 wore with blaeka A
breakoui/1s provided by Stste, esrept fo1 Alsbams and Miqgiasippl, where
dats are nol repossed iHrough SEMI9 ’_,')

‘" This 4% slio the last time data will be callected In this feshlon. Par

Program ™ licatlon of contscta s

esch Siste ) is unrerisln what surveys will be made of the other Child

ticipstfon deta in 1he Natlons) School Lunch program will be collected fo
this has been donc,“‘ nnd the pl"OjC(‘t is rcponcd]y /X:ulurv by mesna of compliance raviews of one third of the schools In

nearing completion, e

v
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breakdown covers only. four categories: white, non-
white, other, and unknown.*®

FNS programs splendidly illustrate the need for
eligibility data.. For example, in the 10 States with
black populations of 16 or more percent of the 1970
total, the percentage@of blacks participating in the
Food Stamp and Food Distribution programs far
excedled the perceptage of blacks in the State pop-
ulation. But unless participation data are compared
to” potential beneficiaries, the statistics are somewhat
- meaningless.*?

Farmei-s}lo é Administration (FHA) .
In the judgment of DOA’s Program Evaluation staff,
FHA makes the beft use of eligibility data of any
agency in the Depdrtment. FHA has been collecting
racial and eth¥ic “datd on its six individual loan
programs for more than five years. Tt collects similar
information on loans made to associations.

This year each FHA division ‘evaluated its own

loan program, and the Program Evaluation staff was
- generally .satisfied.*8 It appéars, however, that the
data, although collected by each of the 1,700 FHA

county offices, are aggregated on a statewide basis.*?
Other Agencies

For DOA’s other constituent services and adminis-

trations the quality ‘of racial and ethnic data collected.

for both direct assistance and* Title VI programs
varies considerably. .

Goals .apd Timetables

Of DOA’s recent efforts to upgrade its enforcement’

meéhanism, the most significant relates to goals and
timetables. Ing May 1972, the Secretary directed all
agencies to establish, beginning in Fiscal Year 1973,
a system for targeting delivery of program benefits to
prospective minority participants.”® The directive re-
quires each agency to define parity participation; to
set annual goals E& improve minority participation; to
collect participation data; and to monitor progress.

In June 1972, the Director of DOA’s Office of Equal
‘Opportunity issued instructions for implementing the
Secretary’s directive.?! This provides DOA’s constit-
uent agenhcies with a general format for setting par-
ticipation targets, but it is the agencies’ respansibility
to set the targets. Representatives of the OEO and
the agencies met June 15 to discuss procedyral details.
July 15, 1972, vas set as the deadline for agencies to
identify programs susceptible to targeting.* ’

Defining parity /participation is complicated. As
°the general guidelines note, “The nature of each
program will dictate how targefs can be " set.”’33
Furthermore, DOA officials view parity participation

K}
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as a long-range goal. They assert that they cannbt,
expect all agencies to achieve this level in a short
time.%*

It is hoped that agency performance in meeting
targets will be reviewed ultimately in . the budget
process. That is to say, an agency’s success in meeting
targets will affect the funding that will be’ requested
for the agency in the following fiscal year. P

DOA is to be commended, but it is too early to
judge whether the new system  will prove effective.
Much will depend on the monitoring performed by
the Office of Equal Opportunity, which will have the
responsibility of assessing the reasonableness of the
definitions of parity participation and the participation
targets.’d

C. Preapproval Reviews

Only two of DOA’s constituent agencies—FHA and
REA—conducted preapproval reviews of Title VI
recipients during Fiscal Year 1972. FHA conducted
242 such reviews and REA, 732%¢ Only one pro-
spective recipient was barred, that by FHA.

44 The aliernative of a head count as a means of collecting racial and
ethinic data is not feasible becauae the applicants are not actually seen
under the new FNS self-certification program.

46 Furthermore, it is*not clear that all counties
quently, even if the data refiect low minority participation statewide, it will
be impossible to pinpoint the deficient counties without substantial followup.

48 DOA, on the other hand, uaes six categories: white, Negro, Spanish
surnamed, Asian American, American Indian, and other.

47 Gee DOA's 1971 OEO Arnnual Report, supfa note 24, at, 59ff. Eligibility
data apparently were not available at the time of this publication.

4% In o May 1972 draft "report prepared in the Program Evnlu?lion Divi.
sion, FHA's direct.assistance Rural Housing Loan program was evaluated.
The report noted that the absence of FHA eligibility data, based on qualifi-
cation and need, is certain to lead to inaccurate conclusions.

49 Ay his been repeatedly pointed out, thia may obscure,
office. discriminatory puc‘xice- which would only be disclosad in o compliance

will be sampled. Conse-

~
in a county

review, -

50 Secretary's Memborandum No. 1662, Supplement 5,1 May 18, 1972,

&1 Memorandum from Jerome Shuman, Director, OEO.\ 1o all DOA agency
heads, June 5, 1972. . i

B2 Aug. 15, 1972, was set as"the date when participation goals fpr Fiscal Year
1973 were due, but the deadline was flexible. ’

53 Geveral examples are provided. For progrims with severdl years of data on
participation by minoritics, targets might be a lbercenlnge increase over past per-
formance. of o pereentage of the gap between participants and cligibles. For pro-
grams not readily quantifizble, targets might be specification of improved qual-
ity of services. For programs with no data available, the initial targets might
hr development of 2 suitable reporting system. Shuman memorandum, Supra
note 51.

Agencies have _P)ecn requested to list only thoae programs in which they can
quantify targets. For example, ASCS will not be expected to identify what per-
centage of its direct-assistance subsidy programs will be going to minorities.
These programs do not lend themselves 1o meaaurable targeting because the level
of subsidies is dependent on market conditions. The target in this instance likely
witl be that minority farmers participale at a rate similar to that of white
farmers. ’ *

64 Agencies have not heen asked to delineate compensatory measures that may
have to be instituted to achieve parity, but the Program Evaluation Division will
be scrutinizing the methodology for setting targets (i.c., means of delivery).

66 Extensioni Service already has set goals and timetables for minority parti-
cipatipn in alk ES programs as part of the affirmative action plans of all State

. Extension Services. (See discussions supra and infra.)

39 FHA and REA had respeetively, 8,246,and 1,738 recipients, subject to Title
V1 in Fidcal Year 1972. It is unclear how many of those recipients were newly *
funded in Fiscal Year 1972, The percentage subject to preapproval reviews is,

. therefore, unknown. .

2
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D. Postaward Reviews and Monitoring of

Field Activities -

Most onsite, postaward compliance reviews are con-
ducted by agency program staff and cooperating State
personnel. A considerable amount of monitoring is
performed, however, by other DOA units, such as
the Office of Equal Opportunity and Office of the
Inspector General. Because of the link between these

“activities, they will be discussed together in this

section.

Extension Servnce (ES)

ES has 52 Title VI recipients. There are many
more sybrecipients—namely, the State and county
extension offices. In Fiscal Year 1972, 2,495 Title
VI reviews of subrecipients were performed. For the
most part, the reviews were performed by the recipient
State Extension Services. As usual, none of the sub-
grantees was found in noncompliance.

In a prior Commission report, it was noted that
comphance reviews performe:Lh;LSxate Extension per-
sonnel were not reviewed by nFederal personnel,
raising numerous questions about the quality of the
reviews. This situation continues.’” Staff in the Com-
pliance and Enforcement (C&E) Division of DOA’s
OEO have no way of knowing whether the State ES
personnel are performing the required reviews—much
less whether the reviews are of sufficient scope. Al
though the C&E Division has authority to request
copies of these reviews, this has not been done in the
past because of severe staffing limitations. Thus
far, the only ?pportunity for departmental civil

rights personnel .to assess the adequacy of reviews -

performed by State ESspersonnel has been in the in-
frequent county reviews, ﬁscussed infra,

This Commission¢ has” triticized ES repeatedly for
it failure to take action against State recipients
clearly in noncompliance. The history of this failure
is long sand involved. In, September 1970, DOA'’s
Directog of Science ea/nd/fducatlon, who oversees ES,
issued a policy st Each State ES for which
an assurance compliance. had not been accepted
more lhan J;ars after enactment of Title VI was
to conduct a statewide compliance review
operating units before its assurance would be
ted by DOA. It was decided that the DOA ES

Administrator would review each of these States.?8

~ As for the reviews that have to be performed by

departmental ES staff members, reviews were con-
ducted between December 1971 and March 1972 in
62 counties in eight States for which assurances ha

not been accepted.®® As of July 1972, the revie‘:j
report has not been issued.” Since a determina-

tion of whether the Statgs are in compliance will be
based on the rev \& b State personnel and the
Federal ES staff, at there be no
further delays. :

In addition to these reviews, the Department civil
rights staff conducted two countywide  reviews—in
Greene County, Alabama, in May 1971, and in Willacy
County, Texas, in February 1972.6! Review teams
were composed of three or four specialists from the
C&E Division and an equal number of program staff
from the agencies administering programs in the
county.%? Despite the apparent success of these re-

views they have been discontinued because of lack
of staff,83

While the concept of countywide reviews had con-
siderable merit, they were not as effective as they could
have been® If DOA decides to reinstitute this
mechanism, it should develop a methodology to enable
it to be more selective in choc;sing counties.

Food and Nutrition Service (FNS )+s

Of the more than 180,000 FNS recipients subject
to Title VI, approximgtely, 6,100 were reviewed in
Fiscal Year 1972. The principal review forms used are

FNS-86 for institutions and nonprofitpfivate*§chisol
s

57 Reports on county, ll'el.. district and-or State ES offices reviswed by State
ES personnel are summsrized by esch Stste ES in s report submitted to
DOA’s ES. This does not slter the fact thst individual complisnce review
reports sre not reviewed by Federsl personnel. '

58 Ejeven States wers involved—Alsbama, Arksnass, Floridl. Georgia, ﬂql}i-
sisna, Marylsnd, Miesissippi, North Csrolins, South Cnrolmn. Texas, and Vir-
ginia.

50 DOA Fiscal Yesr 1973 Budget Hearings, supra note 9 st Psrt 2, pp. 342-43.
Three of the 11 States—Alabama, "Mississippi, and North Carolina wers not re-
viewed because of litgation, in accordance with Justice Department fnatruc-
tions. ES reports that Titlg V1 also gets attention in program unit and com-
prehensive reviews. The former focuses on a specific program area, apd the
latter is a cooperstive evaluative technique that assesses the State's overall
extension programming operation.

9 1n both June snd July, the C&E Division requested information on when
the reports would be available. As of July 26. 1972, there had besn n¢ re-
sponee from ES.

0! The objective was to make gn-the-spot corrections of local deficioncies and
recommend solutions to problems that may exist throughout the State or Nation.
The reviews evaluated all DOA progrsms in the county but are described in this
section becauae of the relativa importance on the State ES system-as a means of
access to olther programs.

®2 This included staff from ASCS, FHA, FNS, and,SCS. 1971 OEO Annual
Repott; supra.note at 4.

®3 The avorago length of thess reviews was about 60 man-days. A team con-
sisting of s C&E staff person and thres Depsriment of Justice sttorneys performaed

& similer review in four counties in Ld‘ﬁli!nl his was not s compliancs reviaw

per se. but a report was prapared by the C&E -uﬂ member informally sndorsed

by the DOJ attorneys, snd submitted to the ES Administrator in Au[nn 1971.
Although the report wss supposedly sent to the Stste. as of July 1972 the C&E
ataff person had not heard what action the State had taken-

%4 Some DOA staff expressad reservations regarding the significance of these
reviews and, correlatively, whather the b t of P
was jusiified without more work being dons on framing ths basic questions
which the reviaws sought to anewer.

o5 Iy fhould be mentioned that FNS requires a semiannual civil rights etatus
report {FNS-77) from sll FNS regional offices. State sducational agonclos, and
State distributing agencies. The report is simply a record- keaping d-vln- for
indicating the number of revisws conducted. complaints received, and en-
forcement sctions taken. Ses FNS Instruction 113-4. May 9, 1972

tial invest
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and FNS 87 for public schools. Both forms are rela-
tively $uperficial.® Both. require the reviewer to pro-
vide enrollment and participatory statistics, but only

_estimates are necessary.” Documentation is net re-

quired.

One set of instructions for conducting reviews
stipulates that the State agency responsible for pro-
viding .cash assistance is usually responsible for re-
viewing Child Nutrition ‘programs and the Food Dis-
tribution prngam.‘” There is also provision for..r_nqrc‘
comprehensive special’ reviews if the ate” agericy
or"‘FNS'rejional‘ office believes there are likely to be
compliands problems.®® :

It would appear that the FNS pasfaward reviews
could be strengthened, both in number &nd quality.

. Farmers Home Administration (FHA) .

In Fiscal Year 1972, a compliance review of every
Title VI recipient was performed—a total of 8,246
onsite postaward reviews. The type of review deter-
mines who conducts it.% Although the review guide-
lines are deficient in some respects, they are relatively
complete. FHA officials, howeves,.heligve .they have
so strengthened the compliance review' mechanism
during the last year that the frequency of reviews can
be reduced from once a year to once every three years,
except in problem cases.” This reasoning is hardly
compelling. ,

Other DOA Agencies

The number and quality of Title VI compliance
reviews for the remaining constituent age}{cies vary
considerably. For example, in Fiscal Year 1072 ASCS
reviewed 3,691 of its 4.500 Title VI recipients. The
Forest Service, on the other hand, reviewed only
2.245 of its more than 13,000 recipients.”  *°

For the most part, the reviews performed for these

_agency programs are quite superficial. The REA re-

view form is simply a checklist requiring only a “Yes”
or “No” answer, with space for comments if necessary.
The Forest Service form asks whether minority par-
ticipation has increased since the last compliance re-
view and whether the recipient has explained Title VI
requirements to the employees. Both require a “Yes”
or “No” response and an explanation for all “No”

answers. 2 . ‘

Common to most of these reviews is the absence of
any requirement for documentation. Some reviews take
place only as a part of routine contract administra
tion.™® Given the limited Title VI implications oﬂ
these programs, the scope of these reviews may be
sufficient. Notwithstanding this, there segms to be little

’

reason why the proportion of recipients reviewed

could not be increased in many of the programs.™

E. Complaint Investigations

All formal complaint " investigations ™ are con-,
ducted by the Office of the Inspector General (01G),
which also is responsible for routine audits.™
Typically, Title VI complaints are received in the
departmental Office of Equal Opportunity (OEO).
That Office then sends the complaint to the agency
involved,”” which in turn transmits it to OIG. 016
evaluates the complaint to determine whether it
should be docketed for investigation or returned to

84 FNS.86 goes into mare detail in terma of admissions polictes, housing, ete.

87 FNS Igstruction 1133, Nov. 2.-1971. More specifically, Stste agency re:
viewers perform complianee fevians of the Child Nutrition program recipi-

_ents. Reporta lrc.lubmillnl to the FNS regional offices and are nent monthly
hy the regional offices to headquarters. Regional and State reviewers Jo the on-
site m(milnr?ng ol Foud Distrihution }cri])icnl-. In the Food Stamp program
“compliance reviews are perfarmed by ataff in the regional officcs.

88 Gpecific guidelines tailored 10 the particular schools are developed for these
special reviews. FNS snd Statc agency personnel also pecform compliance reviews
in summer camps participating in the Commodity Distrihution and Special Mllk
prograns. See CFP (CD) Insteuction 717-1, June 19, 71968, According to this in.
struction, at least 20 percent of the campa should be reviewed. Compliance review
guidelines for summer camps are appreeciably more comprehensive than those for
public and private schools. o

89 The FHA counly supervisor is the feviewing officer when dircet assistance is
involved. In the case of Title VI reeipients---such as associations, organizations,

or unincarporated coaperatives--the district aupervisor or state director may
designate a programn loan officer for specific cases.

70 Mentorandum from J. V. Smith, FHA Administrator, to Jerome Shuman,
Director, Departmental OEO, Julv 17,1972 .

Tt SCS reviewed none of its 1,200 H‘(‘ip‘irnll: AMS, 10 of 45; CSRS, 35 of
130; and FCS, 32 of 13. The number of reviews conducted of RFA recipients
was inexplicably listed as *‘not applicahle.” Yet several RFEA reviews were
submitted as part of the DOA teaponse. (See alta REA Form 268. Rev. 7.70
and Stafl Instruction 201932019, Sept. 9, 1971.) REA did report that on
Dec. 1. 197, a nationsl office task force. connisting of nine program staff
uu_-rv)rrn. was established to conduct civil nghts progresa reviews desling with
TFitle VI and equal employinent. As of July 1972, 18 auch reviews had been
mi‘(lr.

72 No explanation is fequired for a " Yea' response. An explanation would be
uneful, since 1t pomibly would better show. in quantitalive and «quslitative
terms, how well the 1ecipfint is complying with civil rights mandates.

T3 This in the case for spme ASCS programs See Form ASCS.-540 and accom:
panving review procedures.

4 DOA's OFO pecformed a special compliance review of Forest Service pro-
grams in New Mexico to evaluate program delivery to rural Spanish surnamed
renidenta. OFQ staff also made soine ongite feviews of RE A-aasisted electric
and telephone cooperatives.

7% Fach agency head had heen directed to develop a public novfication plan
designed to apprind the poblic. and eapecially muinarities. of the availability
of programn benefitavon a nondisceiminatory basis. Each field office is re.
quired to display .o poster praviding information on filing a complaitt.

0016 q.ﬂmhgfhl:l civil righta audita of State Cooperative F.xtensian Services,
for example, in 1963 7. and 1969. Audiwe of Title V] programs are performed
in three wavs: (11 as pnrf‘wl,%;ryrhr) aadita of nnrnric"tmlnn[cménl
and fiscal integrity in the adminia ion of their programa; (2) as part of a
special review {program audit) of the fvﬁiqnwidr operation of vne or more
individual progeams  administeccd  hy gn® ageney: of {3) as a specisl

audit of the civil rights aspects of oM‘nr mare agency programs in various
&ﬁnrhmcnl No. 9 ta July 5, 1972, letter
from Farl 1., Butz, Secretary of Agm"*rulmrr. to Rev. Theodare M. Hesburgh, .

"y -
locations, throughout the conntry.

Chairman. 1.8, Commission on Civil}éﬂighu

T the complaint is received >directly by the program agency. depart
mental instructions make it clear that any complaint m\’olving a minoriy indi:
vidual, or received from s mincf}ilv group organization, should automatically
he treated as a discomination '(:;Implnini and forwarded to OIG, There is Tttle

control aver situations not coyared by these instructions—for example, when an’

ageney perecives o complaint Jrith suhtle civil rights implications as being simply
a program matter. These ma; be disclosed, however, in O1G program audits,
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the agency for preliminary inquiries. In the latter
instance, the agency is requested to establish some
bflsic facts upon which OIG may baseé a full investi-
gation. ’

OIG simply performs a factfinding task. It is OEQ
which ultimately advises the agency regarding what
should be done to correct discrimination. If the agency
and OEO disagree about the proper remedy, the
-disagreement proceeds to the next highest level and all

. the way to the Secretary, if necessary.

Twenty Title VI complaints were received in Flscal

- Year 1972. Two related to ES programs, two to. FHA

programs, and 16 to FNS programs.

» One of the ES complaints, which alleged discrimina- -

tory services and employment practices, is being liti-
gated. The other ES complaint, received in April 1972,
alleged segregated restrooms in a county office. It is
under OIG investigation.

The two FHA complaints involve allegations that
FHA-assisted recreation associations denied use of
the facilities to minorities. One of the complaints,
received in September of 1971, has been investigated,
and a report was prepared in July 1972. The report
presents compelling evidence of discrimination, al-
though the investigator refrained from specifically
drawing such conclusions.” Whether the complainant’s
allegations have indeed been substantiated is, of course,
important, and that determination ultimately will be
made by OEO and FHA. Tt is noteworthy that, not-
withstanding the thoroughness of the investigation,
no disposition had been made of the complaint almost
a year after it was filed.™

There may be some delay from the time a complaint
is received to preparation of the investigation report.
The real delay, however, seems to occur from the time
the investigation report is prepared to when the case
is closed.

DOA futhished this Commission reports on six
investigations performed during Fiscal Year 1972. All

. but one of these complaints were listed as “pending.”

E
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This is understandable in two cases, since the reports
had not been prepared until June or July 1972. In
three instances, however, the investigations had been
reported in July, August, and November of 1971, but
JBo final disposition had been madezas of- July 1972.
These delays are not explained, although it is possible
that the Office of Equal Opportunity and the agencies
involved cannot agree on what action is appropriate.
Whatever the reasons, some method of expediting the
resolution of complaints is needed.

IV. ENFORCEMENT ACTIONS

Almost 23,000 onsite postaward compliance reviews

were conducted by DOA in Fiscal Year 1972 on its
more than 213,000 Title VI recipients, and not one
recipient was found to be in noncompliance. Of the
974 preapproval reviews performed by FHA and REA,
only one applicant was barred.8°

DOA actions against recipients have been limited
for the most part to civil litigation. The most note-
worthy suit involving a DOA recipient has been the

Strain v. Philpott case, decided in September 1971.81-
The court found that the Alabama Extension Service’s 7

employment practices and program performances
were permeated with discrimination. The court per-
scribed specific procedures for preventing future dis-
crimination and for correcting the effects of past
discrimination.

The Department of Justice intervened on the side
of the plaintiffs against the Extension Service. Mem-
bers of the Compliance and Enforcement Staff assisted
the Department of Justice in preparing the case.
Similar litigation is pending against the Mississippi
and North Carolina Cooperative Extension Services.5?

‘At the request of the DOA Extension Service, the
Department of Justice developed guidelines to assure
compliance with the Strain decision. ES personnel
used these guidelines and, with the assistance of OEO
staff, developed an “Affirmative Action Plan for
meeting Nondiscriminatory Legal Standards in Em-
ployment and the Conduct of all Programs by State Co-
operative Extension Services.” 83 Each State, except
those in which litigation was pending, was required

“to develop an affirmative action plan consistent with

the Strain standards. .

At first, State plans were required by July 1, 1972,
with full implementation to occur by December 31,
1972. The deadlines now have been moved back to
September 1, 1972, and February 28, 1973, respective-

y.?* This gives the State Extension Services 10 months
to develop a plan and a full year to implement the
plan. '

Each State Extension Service is required to submit

"a compliance report by March 28, 1973. Failure of the

" In the case of another complaint investigation, however, the investigator
made o specific finding which refuted onc of the complainant’s allegations.

® It is conceivable that the complaint referred to in DOA’s summary response
as being received in September of 1971 and the copy of the July 1972 investi-
gation report forwarded by OIC involve two separate incidonts. This docs not ap-
pear, however, to be the case.

® Attachment to July 21, 1972, letter from Frank B. Elliott, Assistant Soc-
retary for Administration, DOA, to Cospar W. Weinberger, Director, Office
of Management and Budget.

"' 331 F. Supp. 836 (M.D. Ala. 1971).

" Wode v. Mississippi Cooperotive Extension Service, Civil Action No. EC
7029K (N.D., Miss), filed April 1970; Bazemore v. North Corolina Cooperotive
Extension Service, Clvil Action No. 2879 (E.D.N.C.), filed November 1971,

52 Issued Feb. 28, 1972,

"¢ The Office of Equal Opportunity objected to sciting back the deadlines
but was overruled.

30
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State Extension Services to meet the deadlines osten-
sibly will result in Title VI enforcement proceedings.
Given past events, however, this likelihood is remote.

As the plans are received, they are reviewed by both
OEO and ES personnel. Comments on unacceptable
provisions are sent back to" the States.?® Beginning
in April 1973, the Office of the Inspector General will
make a series of civil rights audits in selected States
to ascertain the level of compliance. No excuse will
remain for delays by DOA in terminating assistance
to recipients if discrimination is found in either
their employment or services.

V. MINORITY REPRESENTATION ON
DECISONMAKING BODIES

As noted earlier, minority group persons are under-
represented on many of the decisionmaking bodies
that develop and implement agriculture programs.
This situation exists with respect to such bodies as
ASCS committees (discussed supra), boards of REA-
supported cooperatives, and Rural Development Com-
mittees.

Rural Development Committees illustrate the point.
These committees have been established at the national,
State, and county levels.8 The national and State
committees consist of representatives from the Forest
Service, Soil Conservation Service, Farmers Home
Administration, Rural Electrification Administration,
State Cooperative Extension Service, and the Economic
Research Service.8” These committees develop general
policies, programs, and priorities pertaining to rural
Details of the development process,
however, are the responsibility of county (or other
local) committees.®® Therefore, as noted in a recent
DOA study, “the membership on county committees

is a better reflection of community “involvement than
89

development.

is representation on State or district commitees”

The DOA study examined, in part, county commit-
tee membership in 16 Southern States where blacks
are the predominant minority.”® The ‘study compar-
ed rural census data for each State with the racial
composition of all county committees——recognizing
that State aggregates might obscure: local population
concentrations. )

Nonetheless, the statistics are most disturbing. In
Alabama, for example, blacks constitute more than 23
percent of the rural population but only 10 percent
of the county committees’ membership. In Arkansas,
where the rural population is about 16 percent black,
the membership of blacks on county committees is less
than 2 percent. The situation in Louisiana, Maryland,
Mississippi, and South Carolina is equally, if not more,

81

]

disconcerting. County committees in the other States
reflect a more favorable balance.

Given the role these committees play in allocating
DOA resources, the memberships should be more
representative. The committees are recipients of DOA
assistance, so the applicability of Title VI should be
carefully considered.”!

Vi. ORGANIZATION AND STAFFING

In November 1971 the Office of Equal Opportunity
(OEO) was established at the departmental staff
level with the Director reporting directly to the Secre-
tary.%? During Fiscal Year 1972, both the Title VI
and direct-assistance programs were handled by tw
small staff units within OEQ. The Program Ev ion
Division, consisting of two professionals, is re-
sponsible for coordinating and “evaluating the civil
rights reporting systems in each of the Department’s
constituent agencies. The Compliance and Evaluation
(C&E) Division, consisting of 17 professionals, is
responsible for monitoring the constituent agencies’
oivil rights performgnce.

OEO's staff has been insufficient to assure an ade-
/@klate level of performance® An integral part of
the C&E Division’s monitoring has been onsite reviews,
but these have had to be curtailed because of severe
staffing limitations. An anticipated increase of 20
professionals in Fiscal Year 1973 is expected to sub-
stantially upgrade the OEO’s oversight capabilities.

Six of the 11 constituent agencies have full-time
civil rights staffs. In five of these agencies, one or more
persons devote more than half-time to Title VI en-
forcement. The Food and Nutrition Service leads with
a total of six. The Extension Service has three;
Farmers Home Administration, two; and the Agri-
cultural Stabilization and Conservation Service and
the Forest Service each have one.

85 Gome plans already have been submitied end reviewed.

#8 Secretery’s Memorendum No. 1667 (Rurel Development Program), Nov. 7,
1969.

8T Rural Development, A Report to the Congress, Sept. 1, 1971 ot 5.

88 Thers wers 2.090 county committess in 30 States In Flecal Yoar 1971, plus
184 area or district committees in 25 States.

8% Composition of Rural Devalopmant Committees. DOA study {undsted).

00 Alabams. Arkaensas, Deleware, Florida, Georgla. Kantucky, Louisiana. Mary-
land. Miselssippl. North Caroline. Oklshoms. South Carolina. Tennesass, Tozas.
Virginia, and Weet Virginia.

°1 Responding to & C lseion question concerning DOA's position bn sppli-
cability of Title VI to planning or advisory bodies which recely Federal
financis| assistsnce. DOA vl_mnlinned only unepecified national advidory com-
mittcos. The Assistant Seccrelary flor Admlnletretion, in correspon{ance to
agency personnel. noted that the Office of Budget and Finance made A survey
and found minoritles and women underrepresented on advisory commitiees.

He Instructed all agencics "“to sssurs sdequate representation . . . on all
advisory commitiess. Momorandum [rom F. B. Elliott, Assistant Secretary for
Adminlstration, to various departmental personnhl. Sept. 22, 19M.

8 Socratary’s Memorandum No. 1756, Nov. 1621971,
®8 Only 10 of the 40 full-time prolessionals on the OEO stsft devote more
than half their time to Title VI enforcemant.

"
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Most of the constituent services and administrations
—such as CSRS, ES, FHA, FNS, FS, and REA—have
identified the need for additional staff in order to
discharge their Title VI responsibilities fully, but it
is difficult to assess these manpower needs with any
precision.®® It will be necessary for OEO to identify
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specific deficiencies in the course of its monitoring
and determine, based on experience, the manpower
needed to correct them.

*¢ Nonetheless, it seems somowhst snomalous that Federal ES personnel da-
vote the sams amount of time to Titls VI matters—approximately 12 man-years—
as the Forest Service staff.
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DEPARTMENT OF COMMERCE

ECONOMIC DEVELOPMENT ADMINISTRATION (EDA)'

. OVERVIEW

EDA’s Title VI compliance program is structurally
sound. Procedures have been developed for conducting
preaward and postaward reviews, for evaluating affir-
mative action employment plans, and for ensuring
minority representation on planning bodies. A data
collection system will help EDA’s Office for Civil
Rights set compliance priorities. The Office appears
to be aware of its problem areas and is seeking ways
of overcoming its weaknessess.

Several areas, however, continue to need concen-
trated effort. The small number of onsite compliance
reviews is a serious problem and should receive
priority attention. EDA should discontinue accepting
affirmative action plans that do not comply fully with
its model requirements for minority employment.

Since the compliancé program now includes sex
discrimination, the staffing pattern should be reassess-
ed to ensure that adequate staff is provided for all
required tasks. Staff should be assigned to regional
offices in accordance with workload and need for com-
pliance work..

. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

The programs of the Economic Development Ad-
ministration fall into four broad categories: technical
economic
planning grants, and- grants and loans for public
works and development facilities. EDA’s Title VI re-
sponsibilities are unique in that they cover Federal”

assistance, business development loans,

grant programs whose major purposes include pro-
viding employment—specifically in areas of substan-
tial and persistent unemployment and underemploy-
‘ment. Hence, the employment practices of its recipi-
‘ents are covered by Title VI.? Enforcement of equal
employment opportunity standards among its grant
recipients is EDA’s primary civil rights responsibility.

Il. COMPLIANCE MECHANISMS
A. Data Collection
In the past EDA lacked infoymation on the number, .

3

race, ethnicity, and sex of those employed by EDA-
funded projects. EDA is preparing a data processing
system which will use information submitted by grant
applicants (Form 612) on the number of projected
jobs and on the race and ethnicity of the prospective
employees. This “information will be compared with
that obtajned from the EEO-1 Form—required by the
Equal Employment Opportunity Commission \(EEOC)
—which reports jinformation on actual em loyment.
Racial and ethnic data from other EDA forms, along
with census socioeconomic data, will be computeriz-
ed to provide background information for "preap-
proval reviews and general information on an area’s
equal opportunity position. The computerized infor-
mation also is designed to improve the EDA Civil
Rights Office’s ability to set priorities for compliance
reviews.

B. Complaints

During Fiscal Year 1972, EDA received four com-
plaints. Two, involving discriminatory employment
practices, were found to be valid.® One, received in

v Api-il 1972, was in the process of conciliation as of
July 12. The other has been resolved to the satisfaction
of the complainant.

EDA finds complaints pertaining to employment
easier ta handle than those relating to services, since
the former situations tend to be more clear-cut. Com-
plaints about services generally require the fashioning
of more individualized remedies.*

' The Maritime Administration also has Title vl responmbilities. However, all
its recipients also are covered by Esecutive Order 11246, and Title VI com:
pliance is regularly checked during contract compliance reviews.

"2 Gection 604 exempts employment practices from the purview of Title VI, ex-
cept where & primary purpose of the assistance program is providing employment.

3 Investigations proved the other two complaints invalid. A complaint from
Alabama slleged different water hookup charges, bused on race. The findings re-
vealed one price for all, regardless of race and income. The other complaint,
from Virginis, alleged separate and segregated Overall Economic Dévelopmesnt
Program (OEDP) planning committees. This was found not to ba thecase.

¢ For cxample, prior to the requirement that & map be furnished of propesed
public works facilities to show minority communities, EDA recaived a compl,lm
from Cleveland, Ca.. which involved elimination of thec minority area from a
project beesuse of a cost overrun. The city engineer had made the decision
{ram an engineering and cost-priority point of view. To Tesolve the situation.
EDA approved & subsequent grent which allowed the city to retain the
minosity area within the project.

83 .
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C. Affirmative Action Pléns

EDA requires its recipients to file affirmative action
plans ensuring equal employment opportunity. A
weak link in. EDA’s compliance program-—which i
good in most respects—is that it has nol onsistently
sought full compliance with this requirément. Depart-
mental civil rights officials believe EIJA & accepting
affirmative action plans which do not lly conform
with model i‘cqu.iremcnts and which_ ¢

tinue to
allow underutilization of minorities in while-collar
employment. Minority employees and projected mi.
nority employees are often in low-level “positions.
No minority hirings are projected or indicated at the
managerial level, and few are at the clerical level.

EDA’s\ginimum goal for minority participation jn
its programs is to equal the minority percentage in
the project area’s population. The agency solicits,
through its Form 612, statistics on actual and pro-
jected employment of minorities and women. EDA’s
Civil Rights Office reviews each form, measuring mi.
nority and female employment and distribution in the
work force againt relevant population hnd werk force
statistics. 1n the future, in order to improve compliance
with affirmative action requirements, all plans W
be reviewed in Washington as well as in the field.

D. Ct;mpxliance Reviews

. In additi\bzﬁ’f“?hnccepting weak affirmative " action
/ plans, EDA dées:di poor job of monitoring implemen.
tation of the plans. It conducted only 26 postaward,
onsite compliance reviews in Fiscal Year 1972, while
new projects involving 1,156 recipients and substan-
tial beneficiaries were being approved. These rccipfcms
and substantial to the
more than 6,000 recipients and beneficiaries approved
for EDA projects since 1965. ‘

Using increased manpower, EDA hopes to improve
its onsite monYoring. To improve compliance review
activity by the field staff, the Director. of the Office of
Civil Rights now requires a quarterly reporting “of
compliance reviews to be conducted during the next
quarter. The report is checked to determine if the
scheduled reviews are in accordance with ,p;hxoritics.
The report also is used to measure the number of
reviews planned against the number conducted. In
.addition, Washington staff members can use the report
ta select reviews in which to join the field staff as a
monitoring device.

Directive 7.03, Title VI Compliance Review Proce-
dures, is being revised and updated on the basis of
experience. The revised version will have tighter pro-
cedures for general compliance reviews and new ones
covering sex discrimination.

beneficiaries were added
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tation, implementation procedures for selection and

- noncompliance. Another district matt

E. Preapproval Program

The preapproval program for water and sewage
projects evaluates a community’s equal opportunity
posture on the basis of the submission of substantial
amounts of racial and minority group data, and is
working fairly well. All applications are reviewed by
field civil rights staff for forwarding to the Washington
office. The latter office must sign off on all grants be-
fore final approval.

Preapproval procedures are being improved—as a
result of computer analysis and experience—to yield
a more thorough analysis of projects, project areas,.
and beneficiaries. More detailed investigations are to
be made of companies against whic complaints hnvg‘
been filed with other compliance-agehqies and EEOC.~ °
In the past, such investigatign§ were pe functory.

. REPRESENTATK){ ON PWNING ODIES
EDA% most successful cﬁg/

to date has been its
Directive 7.06, requiring_painority rcpreseniétion and
employment in Deyelpment District Orgdnizations,
County an icounty Planning Organigftions, and
Overall Econofhic. Debelopment Program Committees.

tablishes minimum minority represen-

approval of minority representgtives, an
action requirements for staff enjployment of minority

alr

) or exceed that percentage of the minority popu-
n within the ptea served.® The boards were given
6 months—untjl’ December 1971—to develop plans
to implement this requirement. They were required
to set a time limit and to list minority organizations
from which they hoped to get cooperation. Organiza-
tions requesting EDA funds for the first time must be
in compliance before assistance is approved. Organi-
zations that received assistance prior to June 1, 1971,
were to be in compliance by December 1972.

Results have been mixed. All Western States are in
compliance with the time schedule, but only 25 percent
of the Southeastern States are. sently, one district
in Georgia has been given notice hearing for
is awaiting

detetmination by EDA’s Chief Coupsel. Several
—— B \\/l
% There are two exceptions - > -
s. Il the minority population equals or€xceeds § percent but the board

or OEDP committes is not large enough 1o maest the repreasntstion
standard, thers must be at least one minority represontative. s
b I the minority population excesds 25 porcant, minority represonta.

tion need not be grester than one fourth
The Directive also requires thet membership on eny exocutlve committes {ie.,
the group on e bosrd delegated to sct In behsll of the board) reflect the ratio

of minority representation on the board
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other districts have minor 'compliance probl{ms. About
30 percent of the districts are inm full compliance with
regard to both staffs and boards.

V. MISCELLANEOUQ%%_'_

The program argag¥or ‘which EDA has minimal
Title VI procedures ig technical assistance. EDA tech-
nical assistance is avgilable to alleviate or prevent
excessive unemployment and anderemployment-—or to
solve other problems of economic growth—through
leasibility studies and management and operational
assistance. The Ofh 3 Civil Rights anticipates that
detailed guidelines/ for the technical assistance pro-
oped by December 1972

/

/ -

gram V\(il};bc d
. _//

VI. - ORGANIZATION e
A. Structure s

Overall responsibility within the Department of
Commerce for Title VI activities and enforcement
rests with the Assistant, Secretary for Administration.
Primary operational responsibility has been delegated

“to the Department’s Office of the Spegial Assistant for

Civil Rights, which ‘performs a coordinative and guid-
ance functiofi. To keep abreast of progress and pro-
blems, the Department’s Office periodically conducts
studies of EDA’s Office of Civil Rights and its field
operatipns. The Office of the Special Assistant is
studying the cffectiveness of EDA’s Title VI proftram,
and the results are to be ready by mid-September?

The organization of EDA's Office of Civil Rights

and its field offices remains the game as in October
1971. The Directér of the EDA ciyil rights program
feels she receives sufficient suppé™ from \the Deputy
Assistant Secretary for Economic Development, who
supervises her work and that of the regional directors.
The Deputy Assistant Secretary makes the final de-
cision in all matters upon which there is disagreement
between the Director of €ivil Rights and l:(‘gionnl
directors.

EDA has reorganized its six fegional offices to con-
form with the standard Federal regions. New regional
offices have been opened in Denver and Atlanta. The
Huntington and Huntsville offices were closed, and
their workloads were split between Philadelphia and
Atlanta.

B. Staffing °

As of July 1972, the number of full-time profession-
al staff positions assigned to EDA’s Office of Civil
Rights increased from 15 to 20." The positions were
allocatedsthusly: -

New Positioris Total

Washington ' 2 8
Atlanta 1 3
Seattle 1 2
Denver 1 1
Chicago 2
Austin 2
Philadelphia 2
— T

4 5 20

EDA’s major workload is in Southeast and South-
west. As yet, those regional offices—Atlanta and
Austin—are not adequately staffed. The reasons, as
st&fc’d"f);' the Directors of both the Departmental Civil
~Rights Office and EDA’s Office of Civil Rights, are
shortage and poor quality of manpower. The Director
tove staff effectiveness with training
finel thanges, although reassignment of staff

hopes to i
and pe
or pbeitions from one region to another has not
pfoven administratively feasible.

. The EDA legislation was amended in August 1971

(to extend coverage iscrimination,” and EDA
is revising its regulations aceordingly. Whereas racial
afid ethnic discrimination problems are concentrated
primarily in the Southeast and Southwest, all regions
will have sex discrimination cases and thercfore will
require additional staff. 1f the compliance program
keeps its present staffing level and fully accepts re-
sponsibility for sex discrimination, it-will dilute atten-

tion paid to other problems.

C. Training

EDA holds an annual staff development conference
for regional civil rights staff. This year's 3-day
program included workshops on goals and priori-
ties, compliance reviews, racial data collection, imple-
mentation of Directive 7.06, and legal considerations
in Title V1 enforcement procedures.

No formal Title VI training is given program officials
.but there appears to be a close working understanding
between these officials and civil rights specialists.
Since -EDA Title VI regulations cover most phases of
project processing, the personnel involved are fa-
miliarized with Title V1 enforcement on the job.
Project officers in the field frequently explain civil
rights requirements to prospective applicants. The
project officers are given instructions and hecessary
materials by thejr respective civil rights field offices.

8 A similar study was petfortned by the Justice Department’s Title V1 Section.
Although that study was not made availahle to this Commisston, 1t | anderstood
that the study lound that "EDA is accepting weak affirmative v‘ﬂfv‘l plans and
lacka an eflcctive postaward compliance program,

T42U S C 3123 (1971)
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ENVIRONMENTAL PROTECTION- AGENCY (EPA)

. OVERVIEW

Although EPA is a relatively new agency, its staff
has exhibited conmsiderable energy in developing an

effective Title VI enforcement mechanism. Notwith-

standing the dpparent sensitivity and inventiveness
displayed by some staff members in dealing with
possible Title VI violations, much policy remains to
be formulated. EPA has not adopted goals and time-
tables regarding minority participation in agency
programs; has not deweloped policy relating to
exclusionary zoning or the employment practices
of recipients; and has not fully determined the Title
VI implications of its programs, aside from the con.
struction grant program. '

Although the construction program is clcnrfy the
largest in dollar amount, this does not obviate the need
for an enforcement program for the smaller programs.
And even in the construction program, all Title VI
issues have not been fully met.

EPA’s regional civil rights staff has signoff authority
on all construction grants and uses a preapproval
system designed to obtain the information necessary
to make a reasoned judgment. The effectiveness of
this system is diminished, however, by the absence of
comprehensive guidelines on evaluating the preaward

reviews. Detailed guideljnes also should be developed

for conducting complaint investigations and onsite
preaward and postaward compliance reviews.

Finally, the receptivity of EPA staff to a progressive
Title VI enforcement program becomes almost aca-
demic in light of the present staffing level. With four
people—only one of whom is in the ficld—devoting
more than haliheir time to Title VI matters, there
is. little hope of EPA developing a comprehensive
compliance program. The cumulative contribution of
other regional civil rights personnel is minimal and
cannot&elevpte the compliante operation to its proper
status.

. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES ! .

The Title VI enforcement program at EPA 2 is
focused almost entirely on the Waste Treatment Con-
struction Program.? In dollars, this program

1

a

accounts for about 90 percent of EPA’s grants.* Re.
cipients may be any State, interstate, or municipal
agency with jurisdiction over waste disposal.®

All applications are submitted through State water
pollution control agencies to an’ EPA regional office.
The importance of the State pollution control agency
in this decentralized grant process cannot be over-
emphasized. These agencies establish priorities by
which local jurisdictions—municipal, county, and
district—receive Federal assistance.® When the ap-
plication receives State approval, it is forwarded to an’
EPA regional office to ensure conformity with EPA’s
engineering and civil rights standards.

Stage water priorities apparently are not reviewed
by EPA from a civil rights perspective. EPA doe# not
routinely monitor applications which are simply
rejected by the State agencies. The absence of such a
monitoring mechanism may well contribute to con-
cealing questipnable State agency practices; e.g., a
pattern of State priorities which clearly favors pre-
dominately white jurisdictions over predominately mi-
nority localities.”

+ 1 This is the Commission’s first review of FPA's Title VI anforcemont mechs-
nism.

2 EPA, crested In Decembor 1970, i3 o regulstory sgency charged with pri.
mary r tbility for administering Federal pollution control programs.
This Includes air and water pollution control, salid waste management, pesticide

control snd management, and sctivitios Involving nolse sbstement, water hy-
gione, and radistion.

® EPA has concentratad its enforcement efforts on this program to the exclu-
slon ol its other grant-in-ald programs. One of tha ressons Is lack of staff and
timo to assess tho civll rights implicatlons of sl the grant programm
coupled with the fact that prollminary assessmonts -uueu-d little ponalbility
for Thia V1 violations in other programs.

¢ Tho Flascal Year 1973 authorization for these grants is $3 billlon. The
Fiscal Year 1973 sllotment, however, will be only 82 billlon. EPA made about
2.000 grants during Fiscol Year 1972, of which 767 wero for building sewcrage
treatment factlities, .

8 Thers aro matching grant requirements in this program. The basic Fedoral
grant covers 30 percent of the projoect costss However, thls may bg increased
to more than 50 percent il a State deftays at losst 23 porcent of the project
costs and hat enforccable wator quality standards.

® "Projocts considered lor award must be sphroved by ths State water
pollution control agoney and also certified by such agincy aa to priority over
any other eliglble projocts.” OfMice of Management and Budget, 1972 Catalog
«©f Fedegal Domentic Asslstance, Par. 66.400.

T The EPA Administrator has stated that this is one area which could be °

talah

strengthened. Testimony by Willlam D. R EPA Adminl
1lesring Before the l{\ﬂ Coammisslon on Clvi)] Rights, Washington, Q C.. June
la, 1971 (st 1006). Sich s pattorn might become ovident In civil rights reviews
of pending applleations. Furthermore, it Is the gplnion of ona EPA ofMclal
that diseriminati ususlly nifests ltself at the munlcipal (and not at tha
State) level in terms of ’vﬁun sewers are bujlt and, lkewise, how they gr¢
finaneced. :

1 »
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<7 The thrust of EPA’s Title VI enforcement effort

“has been toward ensuring that communities receiving

construction funds for treatment facilities do not
discriminate on racial or ethnic grounds in serving
the public.* EPA’s efforts in this regard are complicated
by the fact that its assistance is not contingent on
the funded municipality building a treatment plant
which will serve the entire jurisdiction.” !

EPA published a proposed Title VI regulation in
June 1972.1° This regulation incorporates- -and, for
the most part, improves upon—the innovative provi-
sions which appear in the Department of Transpor-
“tation’s model Title ¥}-regulation.!! EPA’s regulation,
however, unlike DOT’s, does not include an appendix
specifically delmentmg the kinds of discrimination
possible in various program areas. The appendix is
absent because EPA has not completely catalogued
types of potential discrimination.

. COMPLIANCE MECHANISMS

A. Preapproval Reviews and Compliance
Report Forms

EPA’s compliance effort emphasizes preapproval
review. Fach applicant is required to complete a
compliance report form before the grant is awarded.!?
If the area to be served by the project contains less

than-the applicant’s total population, a series of ques-,
PP pop ques:

tions must be answered.'® The applicant must indicate
whether any areagpresently not receiving sewer service
have minority populations in excesssof 10 percent. 14
EPA uses the racial and ethfic data supplied in the
report form and maps to determine whether dispro-
portionate numbers of the unserved population are
minorities.'®

8 11 should be notod that the reciptént’s method of funding its matching obll-
gotlon (e g oul of geners] 19x revenues or through ( spegial assemsment)
dictates, in pozt. .EPA
bo& of minaritles go unserved The simplest approach ls 1o finsnco sew

enforcemenl poslure where dispraporiionsie num-

ers from genersl tax "nwovu maost loesl Iundln] eomes lrom

aomas kind of assessmeni iP‘ takes the poaitiun thel each segment of a
jurlsdiction should deteymige whethot n
the sswssment may be prahihitive 10 poor

fevenuos.

wanis lo be assessoit Howevor,

rommunities, which ars olten
disproportionstely minorily
& Additiaaally.

in the agengr's discharge of its Title* ¥1 and envitonmental mandates. Ho

the £PA Adounistralor has noted thal conflicis msy arise

has indicaled that where possible tha requirements of the laws will be read
thal where the mandates cannot bs rec:
*“1{ a violatlon to Title

V1 occurs we must be called upan to deny financial assistance tc- a community.

together He has implied. howover.

onclled, 1the €nviranmanial one will 1ake precedence
which could reault in 1he suppension of complisnce with sntipollution stendards

aod limetables * Howcver. we musi fecognize that each casc muat be

decided on its own merite snd that the needs of the communily will be Impor
Ruckelshaus teat!
monvng tupra note 7. ot 1006.07 (See alto 151°) Since EPA does not have

4
tant in the determination of what mandate roceives priority ™

tha lunds 10 assure compliance with water quality standarda In evary local
Tffvhdlrllnn, the ageacy shauld he highly salective in making gronts.

19 The final version has been prepared and will be submitted to tha Depart.
tOpporiunity for commenis was aflordad, 37
EPA will contlnue

ment ol Justice for clearance
F R 11072 et seq ) Prior 1o issuance of the final version,
to operata under Tlhile VI regulations of Interlar and HEW

o

During Fiscal Year 1972, EPA staff performed 767
preaward Title VI reviews. This represented at
least a paper review of every recipient of a con-
structidn grant for treatment facilities. Additionally,
the staff conducted some onsite compliance reviews
prior to the grant. Essentially, these reviews consisted
of interviews with local government officials and

{ members of the minority community. However, no
guidelines for these onsite reviews have been developed.
This step should get high priority if comprehensiveness
and uniformity in review procedures are to be assured.

Examination of a sampling of report forms handled
by the EPA civil rights staff person in the Atlanta

-~ Region disclosed an awareness of the issues and, for

the most part, an ability to devise and promote in-
novative solutions.’® Even in the case of this staff
person, there was some question whether the action
taken was nlwnys the most appropriate.!” In this

11 49 C.F.R. Part 21. Tho innovalive provislons relata to employmant prac-
tices, offirmatlve sclion, In terms of Improvement. EPA%a
praposed regulstion has, lor example, sdded o provislon prohiblting discriminae-
tion in the selection of planning or advisory board msmbers (propessd 40 C.F.R.
$.4 (b) (VI1), and broadened who may file s complaint (proposed 40 C.F.R.
58(b) ). b

12 Form FWPC.T128. Submitisl of this form prior to grant approval corractad
Previously.

and slte selectlon.

s serious deficlency in former procedures. the lorm was not avail-
able untll after the application was epproved end occaalonally nol untll con-
struction was underway. This precludsd anything but symbolle clyll rights algn:
off authorlty.

19 1f the entlre population Is to be served, this apparently obvlates tha naed
If so. this disregards tha fact that thers may be

qualitative dleparitles In servicea. colnclding with raclal concentratlons. he

to complete the form.

14 15 |he case of nonserviced sreas with minority populations exceading 10
percent. the EPA reglonsl office 17pically requlires ‘domographic maps setting
forth the racial snd ethnic compoaltlons of areas sarved ond unserved by tha
propasod lacility Whatever the percentige of minoritles In the unserved popu-
Istion. the spplicant must explain why service has not bean provided 10 a aag-
ment of the eligible population. A plan snd timetable for providing such
services must ba submitted

18 Although the report form has been supplemsnted by a July 1971 directive
(which outllnes the form). the 10 parcant
may be The directlvo specifies that applics-

procedure for reviawing the

figure somewhal misleading.

lloos should be carelully reviewed where s '‘significant percentage of the appll-
cant’s minority populsiion remain unsewered upon completlon of the appll-
cant’s project * The lorm ltsell relors ta 10 percent - suggesting. far ane thing.
\hat where the minority percentage of the nonserved pgpulation ls less than 10
percent, maps sre not necessary The danger in implfing that 10 percent is a
magic number soems obvious. It should be made clear.shat an applicallon ahould
be scrulinieed wherever the percentage of minarities in tha unserviced arens
cumolatively eaxceeds the percentago of minorities In the entira eliglble pop-
ulation

19 1| is not ontlrely clear whether the callber of work of the Title VI apeclal-
That s unlikely.
since Atlanta is the only region with evon ane Indlvidtual who divetes more

{See dliscusslon infra.)

ist In the Southeast Region I» matched In olher reglons

than 50 percent of time 1o Title VI enlforcement.
17 By way of lllustration, upon recelpt of the complisace report lorm lrom en
spplicani. it was determined that @ substantial number not being served by tha

propased lacllity was nonwhite. The applicant explained that services were
pravided upon request, and minorlty realdents have not requested the servicea.
At EPA’a requesi. s survey waa conducted to sacertaln whether minority real.

dents. in facl. waoted such aervices. Almost sll did. As a result, EPA roquirad
tha spplicant to submlit an affirmative plan lor providing sewerags service to
these areas In the future. The applicant adopted & binding resolutlon deslg:
nating the predominsnily minorily eres as the number of priority alter ths
project under conaideratlon by EPA wes approved and begun Ths resolutlon
stipulated thal it la the genulne expectation that asld Impravements can be
subject.

cewer diatrict.” (Footnote contlnued . . .)

made within . . . five vears, however. to financing sbililies of eald
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regard there would seem to be a clear need for de-
tailed guidance for all regional civil rights personnel
in achieving voluntary compliance.

B. Postaward Compliance Reviews

EPA conducted only one onsite postaward Title VI
review during Fiscal Year 1972. Given the nature of
EPA’s grants, it is un?erstnndnblc that preapproval

at this point. This does not.
however, minimize the need for routine followup

reviews be emphliasized

reviews once the grant is awarded.

C. Complaints

EPA processed 23 Title VI matters, formal and
informal, during Fiscal Year 1972. Some resuited from
complaints and others from compliance “reviews.'®
Six cases involved exclusionary zoning (discussed in-
fra). On this number, no action has been taken in
four cases, pending establishment of EPA policy; one
case has been withdrawn by the complainant; and
another, involving EPA as a defendant, is being liti-
zated. '

Of the 17 remaining cases, two have resulted in
findings of no discrimination, eight have been satis-
factorily adjusted, and seven are being investigated or
conciliated. No guidelines for investigating these mat-
ters have been developed.

Most cases nol involving exclusionary zoning were
satisfactorily resolved within a relatively short period
-—on the average, three to four months.'® Of the seven
cases under investigation or conciliation, six have been
pending for less than three months, and in none of
these cases has a grant been awarded. The remaining
case, involving possible racial discrimination by a
group has
aboult seven montha.?°

The volume of Title VI complaints suggests, in part,
that potential beneficiaries of EPA assistance are be-

religious been under conciliation for

coming more aware of the Title VI implications of the
program. This, in turn, underscores the need for
comprehensive investigation guidelines.

D. Monitoring of Field Compliance Activities

EPA’s Washington civil rights office monitors Title
VI field operations by means of reports routinely
submitted by memorandum or telephone. To illustrate,
the Title VI specialist in the Atlanta Regional Office
periodically submits detailed activity reports outlining
cases with substantial Title VI implications. Uniform
Title VI activity reports, however) are not required
from ali regional civil rights offices. A standard report
form will go into effect in August 1972.2! !

There is no routine onsite monitoring of Title VI

operations in the field by headquarters Title VI staff,
aithough such activity is projected for Fiscal Year
1973.2* Such monitoring is essential to a uniformly
adequmte compliance program.

IV. ENFORCEMENT PROCEEDINGS

EPA has not barred any prospective recipients from
any program. Voluntary compliance has been secured
in every case where there was an apparent violation
of Title VI. There is clear indication that grants are
not made when an investigation of an alleged Title VI
violation is pending. EPA relies heavily on simultane-
ous conciliation and investigation. It evidently has not
been faced with a situation where a satisfactory ac-
commodation could not be made.?” Q

EPA officials seem to be overly reliant?on negotia-
tion. They display an aversion to invoking the admin-
istrative sanction of fund cutoff. Aithough the EPA
Administrator has testified that the institution of de-
barment proceedings wdlld make EPA’s Title VI
enforcement mechanism more effective, he has noted
that this “could resuit in the suspension of compliance
with antipollution standards and timetables.””?¢ Thus,
there is considerable indication that EPA will be as
reluctant as other agencies have been to terminate
funds, although perhaps for diffcrent reasons.?

There is some uncertainty about the remedy EPA
might seek when a recipient has constructed a facility

In (sirnenn to FPA. 1ta rivil sights ataff members scem rognizant of the
imphoations of reaclutions which make future comsdruction contingent an avall
able fhnancing In rach rane examineidl hy Commission atafl, the prospecta
for future financing were carefully wrighed. In a casr mmilar to the ona de-
scribed, the apphcation was reauhmitted and o larger Frderal grant waa reduested
for the puspoar of including the unaerved population at the outart  even though
thin meant s larger ohligation of loral matching fundas

*FPA liated five complainta (four of which related to excluslonary toning
i rammunities 1n Connrcticut} which were preasimably a direct reanlt of letters
It should be

notrd. however. that these emerged an a result of EPA‘s compliance reviews

from private partirn Fightern additional “complanta’’ are luted

'® It ahould be noted that satmfactory adjustment simply connotea that
EPA i satifirdl that the situation wedl he correctied  Comidorable followup
will be areded ta assure rompliance

2 In this caur an investigation lias beeh conducted jointly by EPA and EDA.

7' The furm i deaigned ta report on Title V1 casen In ita present dralt form,
1t in intended to be tranamitted lram the Director of the Civil Righta and Urban
Affatrn Office to 0 auhordinste, the Chief of the Title VI Dranch .

P A0 of Sept L6, 1972, copien of all compliance reports submitted to ro-
gianal EPA atall also will be forwarded to headquarteens FPA stafl (or réview.

" Teatimony by the FPA Adminitrator hefore this Commisslon cites numer
oun examples of suceranful negotiation, ¢ g, Sraly. Tex, whrre the city agreed
to extend sewerage services to the predominately hlack section of the city, and
Dora Raton, Fla. where the community agreed to install connecting lines to
artve the entire minority commuonity EPA's reaponse to an OMB questionnaire
indicatrs, lowever. that two **delerral status™ letters were issucd In Flacal
Yerar 1972 *

TV Ruckelahaun teatimuny, 1upra note 7. st 1005 70.

?* Take. for example, the cane of 2 jurindiction which has applied for EPA
funda to ansint 1n the conatruction of & srwage treatment facility in ardor ta
abate palbition which viclates bath Federal and State water quality standarda
Suppoact a p’rqlkmlﬂlﬂllv minarlly portion of thia jurisdiction in the only arca
without srwerage aervicea and the jurisdirtion has no plana tn inatall connocet
ing lines from the praposed Jacility to aerve tifia ares. although the plant has
the capacity to serve 1t ) the applicant persista in §ie posltion and cannat

poanthly v\n.nrr ranatraction of the ratite facility oat of its own funds, EPA'a
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and postaward review discloses discrimination which
cannot be corrected by voluntary compliance.*®
V. MISCELLANEOQUS ISSUES

A. Minority Representation on Planning or
Advisory Bodies

//EPA’S positiorgen Title VI's application to member-

Vs

ééhip on planniffg, advisory, or supervisory bodies

appears in its proposed Title VI regulation. The perti-
nent section stipulates that denying a person- on
grounds of race, color, or national origin-~ -the oppor-
tunity to participate in a program’s planning or
advisory body is prohibited. Although this provides
coverage not afforded by other agencies’ Title VI
regulations, it is considerably more narrow than the
requirements imposed by the Economic Development
Admirmistration (EDA) of the Department of Commerce
and those proposed by the Law Enforcement Assis-
tance Administration. The relevant EDA directive,
implementing Title VI, imposes, with some limitations,
minority representation proportionate to the recipient’s
minority population. LEAA’s proposed guidelines, also
tied to Title VI, would presume a Title VI violation if
minority membership is proportionately low.

EPA appears to be at the stage of attempting to
ascertain the extent to which planning bodies receive
Federal financial assistance, serve as conduits for as-
sistance, or develop plans which establish how Federal
funds will be allocated. EPA’s next step is to decide
whether or not to adopt a requirement similar to

EDA's.??

B. Coverage of Employment Practices of
EPA Grantees .

F.PA has not taken a position regarding the issuance
of an equal opportunity regulation, independent of
Title VI authority, which would cover employment
practices of all recipients of EPA assistance.

C. Goals and Timetables

FPA has not adopted any goals or timetables for
minorily participation in the agency’s grant programs.
Consideration will be given to adopting such goals.
This could be done, withrelative ease, in a number of
ways. For example, States could be required to give
priority, in certifying applicants, to applications which
include effective goals for minority participation.

D. Exclusionary Zoning

FEPA has several cases pending which involve ex-
clusionary zoning. The specific issue raised is whether
FPA should provide funds to an applicant that has
inadequate low. and modcrnte-inmmv] housing because

ERIC °
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of zoning policies whi¢h tend to exclude low-income
families. These families are often disproportionately
minority.

EPA is progressing with the legal research necessary
to determine the civil rights implications of such
zoning practices vis-d-vis EPA’s grant programs.?®
‘Although Title VI is being considered as possibly
applying, such a policy would no doubt be grounded
in large part on Title VIII of the Civil Rights Act of
1968.2% In this regard, HUD is looking into the
applicability of Title VIII to exclusiomry zoning and
has agreed to let EPA set forth a draft policy.

VI. ORGANIZATION AND STAFFING

EPA’s organizational structure for Title VI enforce-
ment resembles that of many other agencies. The direc-

only recourse is to briag court 8ctinn lo force the commuaity to sbate ths pol-
lution. Ths jurisdiction might thea be forced t ely on EPA funds which
would be condilinned un the recipleat’s (omPlhnc%lh Tils VI Ths Admia-
\irator. hawever. seems reluctant to go this route Aa he has 1ndicated. “even il
FEPA were lu gu 1alo court and get an injuactian T we are probebly talkiag
Wbout & cuasiderable delay 10 the adequale treatment al the wastes of the
citizens ol that rummuaity and aof the upgrading (of water quality standarda
to comply with the law in urder to achieve (hn purpose af Title VL

38 Thi could happen il a community, a8 a conditinn (u receiving an EPA
grant. had agreed by resolutiua ta provide services withia threa to five years to
the unserved populatiua, dispraportionately minarity. aad failed to implement
its plans. EPA's l!lulI“A’ (40 (_F Rl 30 404) stipulste thai noncompliance
with grant caanditiuns, \-hft:h Jaclude Title VI, may reault in annulmeant of the
granl and rscavery af all fuandse dishursed. plus an injuaction ta force specific
petformance sad other steps. Ta mazimize (he chances ol an applicaate’
complying with such a resolution EPA should require that the resolution
visell be made a conditina af the graat.

2t Recent correspondeacs fram EPA indicates that the Admiaistrator has
commiited the ageary In ensuring that representative aumbers al miaorities and
womea are iacluded amaag the membership al the agency’s advisory cotmilleea.
There are 14 Public Advisary Cummitieed upon which EPA relies for advice.
(See EPA haanklel ratitled 'S Agancy Public
ddvitoer (ommittees, prepared by the Commiltee Management Staff, Manage

Eavironmental Peotection

meal sad Organization Division Office of Planning and Menagemenl. Sept
1. 1972) Of thess 714 cammiltees. there 8ro eight fur which EPA bas final
appotatiag sutharity Ao sgeacy ditective issued in Docomber 1971 {Order
No 1388 13, covers management of inleragency and advisory cammiltecs and
tequires thal nominalinns lor membership ta the advisory’cammitieee taclude
“qualified women vaulh (30 or uader), memhers of the puhlic, sad minority
gruups © As a result. EPA has sabstantislly Jacreasad miaarity represeaiation
1o the poial where, as af July 1972, 19 of the 95 members of the eigth com
@itlees Ore Minorities .

7% Qae of EPA's exclasinnary zoning cases has been resalved to the satis
fachion of the complaineat. and another is heing hitigated with EPA as ane of the
defendants. Action on the other cases 18 beiag held 1a abevaace uvatil FPA eo
tablishes its policy

7% The spplicabihity of Titla V1 10 éxclutionary snaing has bean {aitially con
sidered by the regional countel ia EPA‘s fleginn | (Boston} Spacifically. the is
aue was whether Title ¥1 would praohibit EPA funding al wastewaler troatment
facilities in Stamlord sad Simsbury. Coan . siace both communities allegedly

have prolubitive toning regulatinne conceraing low  and moderate lacome
housing The teginnal counael coacluded that Title VI did anl bar assistance
under such circumsiances See Jan. 24, 1972, momarandum, and Feb. 14, 1972,
addeadum. from Thomas B Bracken, reginnal counsel. to Juha McCleanon,
EPA‘s Assislaanl 1o the Deputy

Geaeral Counsel agrees that Title Y1 probably daes aal apply to exclusionary

FPA regianal Admiaistrster. aad athers
toniag 1n the cnatext af the ageacy’s caaslruction greats Nevertheless, he hae
coacluded hat EPA has the legal pawer aad duly to coadltion money lor
Ireatmeat plants on 8 commuaity's Sleps 1n promale chastruction of Jow aad
modarale lacame housing and (haoe reduce the eflects af exclusionary
His paditian rgeie heavily nn an interprotation of Title VI afl the Clell
Rights Act af Y968 Seo logal memarsadum from Willlam R Podfeasn, Jr..
Asaistsat o the Depuly Geaeral FEPA. ta (aral M Thomas,
Directar. Offico af Civil Rights and Urban Aflaire. EPA. Juane 7. 1972

vznln[,

Caunsel,
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tor of the Office of Civil Rights und Urban Affairs
reports directly to the EPA Administrator and has
overall responsibility for contract compliance, internal
women’s programs, as well as Title VI enforcement.
There are three divisions within the Office—Equal
Opportunity, Women’s Program, and Minority
Economic Development. )

The person responsible for day-to-day Title VI mat-
ters at the headquarters level is the Chief of the Title
VI Compliance Branch, a GS-14. This branch—along
with the Contract Compliance and Equal Employment
Opportunity Branches, headed by a GS-15 and a GS-14,

respectively—comprise the Equal Opportunity Di-

vision.™ Although it can be argued that the Office
Director (or perhaps the” EPA Administrator) is

ultimately responsible for Title VI enforcement, it .

seems clear that the person charged with providing
day-to-day guidance on Title VI matters is relegated
to a subordinate position in the organizational
hierarchy. g

While the Title VI headquarters staff provides:tech-
nical assistance and guidance to the field civil rights
staff, the latter perspnnel are under the immediate
direction and supervision of their respecuf/e regional
administrators.?! There is no counterpart in each
region to the hgadquarters Title VI chief. Only one
region (Atlanta) has even one person who devotes
more than half time to Title VI enforcement.

The current full-time professional civil, rights staff

i
y i
!

R

g

numbers 18 in the Waghington Office and 20 in the
field.. Of this fotdl, gfily three on the headquarters
staff and one in the/field devote more_than half time
to Title VI mattefs.32 There is, however, a Title VI
function in each region, and the total professional
man-years spent on Title VI matters in Fiscal Year,
1972 was 3.7.8% (This is expected to increase to 5.5 in
Fiscal Year 1973.) '

The most discouraging aspect of EPAs Title VI
enforcement mechanism is the size of its staff. The
present staffing level, especially in ‘the field, is by EPA’s
own admission totally inadequate. Ideally, EPA sees a
need for about 60 full-time professionals, 50 of whom
would be in the field, to meet Title VI responsibilities.
Presumably, each of these individuals would (:vote
full-time to Title VI matters—a total of 60 man-years
'as contrasted with the 3.7 hsJFzscnl Year 1972. /

[

** The Director of this Division I-/urrnnlly on outside assignment, so brench
chiefs report directly to the Office

*! The regional civil rights orgénisation consists of a regional director of the
Civil Rights and Urban Afaigf Division, who reports direclly to the regional
administrator. Within the Difisian Is an Office of Equnl Opponunhy, which has
the Title VI function

' The fiacal pattern /nmlhr EPA's budget for civil rights enforcement st
tha hesdqusrters leve)/was sbout $436,000 for Fiacal Yeor 1972 and Is satimated
be $383.000 for ngtﬂ Year 1973, of which 849,000 and $59,000 represent the
Tide V1 portions, respactively somawhat more than 10 percant. Reglonel
amounts are similsr e g, $390,000. of which about $31.000 was for Title VI
in Fiscal Year 1972,

"* In fve of the 10 regions one siefl person is responsible for all clvil rights
mosittoring Two of (he reglons {Atlenta and Chicago) have a professional clyil
rights complement of four In relstive terms. Roglon 1V (Atlents) seeths 10 be & .
Mmoadel vio s vis Tille V1 enlorcement There, 6ne man yesr is spen! on Tlll- Vi,
but cven this Is clesrly insulficient
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DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE (HEW)
HEALTH AND SOCIAL SERVICES (HSS)

N K

I. OVERVIEW

The Health and Social Services Division of HEW’s
Office for Civil Rights seems to have-the necessary
experience and fools for effectively monitoring the
civil rights compliance of thousands of facilities subject

to. Title VI. It has developed an assortment of com- .

pliance mechanisms.

" The Division has completed State-agency reviews in
46 States, and a followup program has been set up
to monitor corrective actions. Although the number of
onsite reviews conducted by HSS continues to be
insufficient, efforts are being made to train State per-

_ sonnel to fill the gap. More needs to be done to in-
crease the effectivenesss of State compliance reviews.

New compliance methods are being devised. The
Division has entered into a Statement of Common
Understanding with the Social Rehabilitation Service
for joint compliance efforts; a State-agency reporting
system is being developed: and a new format for
detecting institutional discrimination is being tested
in several States. These programs are promising and
should be pursued vigorously by HEW.

If the HSS compliance program is to have maxi-
mum impact, the staff must be increased in HEW’s
Office of General Counsel. Concentrated attention must
be given to regions with the greatest number of com-
pliance problems, and continuous efforts must be
made toward putting into operation the innovative

.
programs developed to uncover discrimination in
heflth™and social services.

Q

E
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. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

HEW has extensive civil rights responsibilities in
the field of health and social services. It provides funds
to meet such important needs as hospital construction,
healthcare planning, special health-care problems,
vocational rehabilitation, health education, health
research, and services for the poor, disabled, and
aged. In many of these programs, the ultimate bene-
ficiaries are reached through State and local agencies
that administer continuing HEW grants. Examples
are aid to families with dependent children, aid to the
permanently and totally disabled, and health care
services supplied through State health and welfare

RIC
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agencies. In such cases, the responsibility for complying
with Title VI is charged to a single State agency in
each major program area.!

A major exception which nevertheless requires ex-
tensive Title VI enforcement is Medicare. In the Medi-
care program, hospitals, and extended care facilities
are primary recipients of HEW funds, and these
facilities must be checked for Title VI compliance.

. COMPLIANCE MECHANISMS
A. State Agency Reviews -

Since State agencies carry major responsibility for
Title VI compliance in health and social services pro-
grams, the Health and Social Services Division (HSS)
of the Office for Civil Rights (OCR) emphasizes
reviews of State agencies to ensure equal,services for
all people.

Following passage of the Civil Rights Act of 1964,
State agencies were required to file Statements of
Compliance and to develop Methods of Administration
specifying how they would implement Title VI. From
1968 through 1971, approximately 250 State agencies
in 46 States were reviewed by HSS to ensure effective
performance in accord with the Methods of Admin-
istration. In the first half of 1972, however, no State-
agency reviews were conducted.?

To assist regional civil rights staffs in reviewing
State and local agencies and their facilities, a Staff
Manual for Compliance Reviews was developed in
1968. The Manyal provides comprehensive instructions
for assessing compliance and establishing working
relationships with State agencies for resolving Title VI
problems. The Manual outlines the responsibilities of
civil rights and program agency personnel and in-
cludes a format for training review teams.?

1 Typically, thesc agencics ars concerned with vocational rshabilitation,
mantal hygiens and hospitals, health, welfare, and esrvices for tha handl-
capped.

2 Roviews are planned for Fiscal Year 1973 in Massachusstts, Tonncescs, and
Alasks.

3 Initial raview teams included & HSS civil righte specialist, « HEW program
represantativa, and a Stata agency repressntativa. For the {nitial Stats-agency
revisws, ragional program repr i ware rsquired to prapars written

ics of the eignificant aep of their programs and areas whers dis-
crimination wds a distinct possibllity. Discussions bstwesn program and civil
righte repressntativas used the summariss for background. Civil rights repre.
ssntatives later reviawad ths summaries, matarials requested from Stata sgen.
cics, ang puch complisnce information as complainte, Interviews with minority
lsaders, JBd racial and athnic data.
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B. Followup Program

’
After each State’s program is evaluated, steps are

taken to improve the State agency’s Title VI programs.
Followup steps by HSS include:

1. Helping the State agencies develop or improve
Methods of Administration. )

2. Training State agency personnel to implement Meth-
ods of Administration.*

3. Continuously monitoring and auditing reviews and
other Title VI activities of State agencies.

4. Reviewing on a sample basis, local agencies and
service ¥endors to evaluate the effectiveness of State
monitoring,.

C. Preapproval Desk Reviews
of Health Fapilities

When Medicare was enacted, the initial step was
clearing health facilities for participation in the pro-
gram. Medicare compliance activity continues to con-
sist primarily of preapproval screening. As a major
part of approval, hospitals and extended care facilities
must provide racial data on patients, room occupancy,
and staff members to verify that Title VI standards
are being met. Once cleared, facilities are considered in
compliance until there is a change of ownership or
some indication of noncompliance,

D. Compliance Surveys

In 1967 and 1969, OCR conducted a followup Title
VI survey ‘of the more than 10,000 hospitals and ex-
tended care facilities participating in the Medicare
program or receiving other types of Federal financial
assistance. Each facility was requested to submit
reports covering such areas as admission policies,
room assignments, utilization of services and facilities,
physician and dentist staff privileges, and training
programs for residents, interns, nurses, and paramed-
ical personnel. The information was compared with that
submitted by the facilities in their applications for
participation.

Information from areas where legal racial discrim-
ination formerly existed was compared with census
data to contrast the number of actual beneficiaries
with the number of potential beneficiaries. The
statistics showed greater minority utilization of hospi-
tals but low minority utilization of extended care
facilities. Priority was given, therefore, to reviewing
extended care facilities.

E. Onsite Reviews

Regional offices determine which facilities will get
onsite reviews. In general, facilities selected for onsite
review are thnse whose applications carried a suspicion

Aruitoxt provided by Eic:
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of discrimination, those with a history of discrimina-
tion, and those which have been the subjects of Title
VI complaints. These reviews are in addition to those
conducted by State agencies.

In the first three quarters of Fiscal Year 1972, HSS
conducted approximately 450 onsite reviews. Included
in the 450 are the reviews conducted as pt;rt of the
monitoring of State agencies,®

Other reviews are conducted as part of special Title
VI studies either on an area basis or by preselec-
tion of types of facilities. Examples of such studies are:
examination ¢f the impact of language barriers on
the delivery of services to non-English speaking minor-
ity groups; review of the training facilities used
in vocational rehabilitation; and assessment of the
utilization by minorities of hospitals in a specific geo-
graphical area.

HEW does not have a comprehensive reporting
system whereby the number of reviews conducted by
State agencies can be determined. In Fiscal Year 1972,
a sampling of 10 States produced mixed results. Re-
visions in the current reporting system, designed to
produce more accurate records, are being made for
submission to the Office of Management and Budget
for approval.

The several HSS reports on onsite reviews and
complaint investigations seen by this Commission were
comprehensive. The reviews strongly underscore, how-
ever, the need for continuous monitoring and spot-
checking of State-agency compliance activities. In
most cases studied, the State agency was given an
opportunity to act before the Federal review, but the
State agency either failed to find noncompliance or
failed to make a thorough investigation.?

¢ During Fiscal Yesr 1972, 500 State u-n‘cy employses were trained snd thers
ars plans to train soother 500 In Flacsl Yesr 1973. Although HSS has rot
devised » way to mecasure the cffectivences of the tralning, reglonsl coordi-
nators believe it hes lmp‘oved compliance actlvitles In nome of the plrllclpll-’
ing Staies.

S These rteviews Involved agencles, Installstions, and/or f(acilitles partici-
pating In such programs as: Medicare snd Medlcald, Old Age Asslstance, Ald
to Fsmilles with Depeodent Children, Ajd to the Blind, Rehabilitation,
Mental Health and Retardation, sod Community and Comprshensive Health
Care and Planning. ’

® For example, one complaint Involved segregated walting rooma and whites
being served shead of nonwhites rather than on a first-come basis. Two Alabsma
compliance officars reported that they obssrved no evidence of discrimination.
A month after rmacelving ths report of the State officials, HSS scheduled a
jolnt review with State personnel. The Stata officisls, however, subscquently
withdrew from tha team. HSS staff found thst the partition betwoen the black
and white waiting rooms had heeo taken down, but the doctor atated that if he
were forced to utillze hls antrances and walting rooms (oo & nondlscriminstory
hasis) so should sll the other physiclans reeciving Federal financial assistance
and maintalning practices in that county."” Desplte removal of the partlilion,
HSS personnel found that as long as both doours wore kept open white patients
would probably cootlnue to sit In one walting room and blacks !in the
ather becsuse of "‘custom.” Recommeondstions were mads for correctlve scllon
to he taken by the doctor. Implementation was later checksd By a jolnt
compliance team, snd a review of other doctors' facilitles In that county
was undsrtaken.

\
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Furthermore, review of the HEW reports indicate

or negotiate vofﬁnmry compliance.

F. Enforcement .

During Fiscal Year 1972, six recipients were deter-

mined to be in noncompliance by HSS.7 Five were

. referred to the Office of General Counsel for review and
determination of enforcement action. Staff shortages

| in the Office of General Counsel have caused serious
enforcement delays.when voluntary compliance cannot
be achieved. As of June 1972, there were only 19
lawyers in the Civil Rights Division of HEW's Office
"HSS shares with the Contract
Compliance Division the services of only four of those

‘ of General Counsel.

attorneys. Several health-related complainis sent to
OCR by this-Comniission have been awaiting a deter-
mination by the Office of General Counsel for a con-
siderable length of time.

G. Experimental Review Format

OCR’s Office of Special Concerns, in cooperation
with the Social pid Rehabilitation Service (SRS) is
developing a review format for discerning institutional
discrimination. The reviews will be used. for example,
to assess problems resulting from limited knowledge of
" English. data the language
characteristics of an area. and/or to the racial and

Census relating  to

ethnie characterisfics of the area’s poverty population.
will be contrasted with data from the files of recipients
and from theit responses to HEW questionnaires. OCR
then will be able to determine whether minority indi-
viduals frequently are excluded from publi¢ assist-
ance or recéive inferior treatment and service.

The first step in developing the format centers on
efforts to discern discrimination because of language

and culiural barriers. This part of the: format -was

initially utilized in a review of the Senoma County,
. Calif., Department of Social Services in June 1972,
It was found that the recipient had failed to take into
consideration the limited knowledge of English among
It

recommended that the bilingual staff be increased.

2 the county's Spanish surnamed population. was

A related study in the Los Angeles area found
inequitable funding if various parts of the’metropolitan
area which resulted in white beneficiaries in West Los
Angeles receiving more service than black beneficiaries
in Watts. This resulted, in part, from the fact that no

system had been developed for nlloran-
ing to client load and need.

OCR plans to use this format in State agency reviews
in Michigan, where there have been several complaints,
and Massachusetts. If are

these State-level efforts

Q

ERIC

Aruitoxt provided by Eic:

that often too much time is taken to resolve a complaint

®

successful, the format may evgniually replace State--
agency reviews.: ’

In addition to these plans to contrast both the num-
ber of potential ‘and actual clients and to gauge the
services provided, there are plans to look at program.
matic facets of both welfare and health. Attention
would be given to office location, stafl,
activities, and the money allocated to various geo-
araphic areas for the same programs. HEW .anticipates
looking eventually at the ln}errclnnonshxp of programs

outreach’

in the health and social services fields. These plans
appear to be most worthwhile and their implementa-
tien should have pnonly

IV. ADVISORY BOARDS

Title VI is considered applicable to the selection and
tenure of members of the planning, advisory, and
governing bodies of HEW recipients. Two common
types of boards and committees are:

1. State advisory committees established pursuant
to HEW's formula legislation. : :

2. Advisory -committees and boards for mdwndual s
projects, established under both formula and project-
grant legislation. ’ . ’ “

The minority gréup membership of advisory ‘nd
governing boards is reyiewed and made a part of the
assessment of reports -on State compliance status.
Ffforts to improve , State-agency ' compliance in _this
regard are included in the work plans of HSS State
coordinators. To dgte, no statistics have beenompiled
on the racial and ethnic cémposition of these commit—y
tees. Nor have _comprehensive studies been made to ¥

g

Y

measure the mﬂ.ucncc o these boards on the gcncral
"policies or actions of the State ngenmeq

V.
A.

" HSS's structure, appea'-rs jo be effective for moni-
toring more than 15,000 facilities and ‘agencies sub]ect
to Title VI. HSS is one of four divisions in the Office
for Civil Rights. Others are Contrac| Compliance,
Flementary and Secéndary Education, and Higher
Education., The HSS Djrector repoits to the <OCR
Director through OCR’s Deputy .Director. The Direc-
tor's immediate staff is composed of a Deputy Director;
two operations officers, one cach for the Northern and
Southern regions; and three regional coordinators.

The coordinators are rcqponqxble for (‘thnu'ously

ORGANIZATION AND STAFFING ’

‘Structure . . -

a

assessing operatipns in the regions. This is accom:

plished primarily through personal. contact and fre-

.

THSS hnn found manv recipients with rumpluuy prohlema, bt anly those
that cannot be tennbved by N‘R‘nnnl atafl are forwarddd 1o Washington as being in

noncomphanes
s

e
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quent field visits. During the .course of a visit, a
regional coordinator discusses current operations with
the regional civil rights director, the heglth and social
services chief, and the civil rights specialist who act
as State coordinators. Analyses of ongoing State-
agency reviews, evaluations of complaint inyestigntions,
and discussions of each State agency are part of the
visit.

“This process is supplemented by a- Management
Reporting System which regularly provides .infor-
mation and data on developments and progress in each
region. This information is reviewed by regional co-
ordinators and the HSS Director.

Operational responsibility for Title VI enforcement

* rests with the 10 régional offices. In-each region, the

HSS chiefs and civil rights specialists formulate and

N conduct monitoring programs for the State agencies

and for health facilities ‘receiving Federal assistance.

: -A civil rights specialist is designated State coordinator

' for each State in the region. The specialist is respon-

sible for assessing the State’s Title VI compliance and

developing, on a semiannual basis, work plans for

helping thé State ngcnc‘y correct pny phase of weak
compliance.

B. Staffing o

The Division’s staffing pattern appears reasonable.
Fifty-five professionals devote full time to Title VI.
This does not include four professional vacancies—
“ three of which are in the Chicago and Dallas offices,
whete additional staff is needed because of the suan-
tity of Title VI problems, although it presently has the
largest staff in the Division. The HSS Director hopes
to place\several of the positions requested in the Figcal

Year 1973 "budget in the Atlanta ofﬁcc ’ '

C. Trammg

New personnel in HSS hendqunrtors are given three
months of experience in several regional offices to
,  familiarize them with field problems, workload, and
operations. Training for new regional staff members

4

4\—
; C
ERIC e
,.K K X

they are placed under
direct supervision of a more experienced. civil tights
specialist. All new personnel attend a hational meeting,

is, primarily .on-the-job; i.e.,

at which they receive basic instructions on assistance
At o

programs and on program guidelines and require-
ments. ' 4 *

A miajor proplem with ori-the-job traifing is that in
periods of rapid staff turnover there often are more’
new staff 'members than experienced-ones. This has
been a probleni in, for example, the Atlanta region.
Where this occurs, enforcement is often tenuous ur_:til
the staff can gain experience.

D. Program Coordination o
HSS works with each of HEW’s operating health

and social service agencies to enhance minority par-
ticipation in the agencies’ programs. A Statement of
Common Understanding bas been developed with the
Social and Rehabilitation Service (SRS) as a frame-
work for activity with that agency.® The Division has
cooperated in developing SRS’s operational planning
system to make sure. that dpecific items affecting
minority groups will be included. '

The Statement presents, in clear language, OCR’s
responsibilities and affirmative steps SRS should take
to remove barriers excluding people from participation
in programs ‘becauge of rgce, color, national origin,
cthnic and cultural background, geogmphlc location,
or any other discriminatory factor. HSS'is working on
a similar agrecment with a second program agency,
the Health Services und Mental' Health Administra-
tion. These are important steps in the Fight direction
and should be pursued aggressively.

Allhough discrimination by some recipients has
been found by the HSS staff; formal determinations
of noncompliance often are delayed by a shortage of

_ staff in the Office of Gengral Gounsel.

* Offices with respofaibility for rartying out the agreement wora designated.
and the effoctive date was set as July 1, 1971, Objoctives and jolnt projocte for

Fracal Yrar 1972 were developed, along with schedules for implementation.
v
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. OVERVIEW

The Department of the Interior has not fully as-
sumed its responsibility for the enforcement of Title
VI in connection with its programs for outdoor rec-
reation and’ utilization of natural resources. It still
has not taken, for example, the rudimentary step
of determining the possible impact of civil rights
laws on many of its programs. Although adequate
onsite compliance reviews been conducted
in 25 States with regard to one important program,
the agency has failed to meet the more important
task of developing a comprehensive enforcement pro-
gram. .

Despite the increased size of .its civil rights staff,
the Department still lacks sufficient administrative
regulations, civil rights training, and coordination
between civil rights and program officials. Recip-
ients remain inadequately notified of what consti-
tutes full compliance with Title VI seven years af-
ter the enactment of the statute. It is incumbent
upon the Office of Management and Budget, the De-

*have

_partment of Justice, and senior DOI officials to take

prompt action to correct DOI's poor record of Title
VI enforcement.

Il. CIVIL RIGHTS RESPONSIBILITIES
The Department of the Interior has a number of

~programs covered by Title VI, although only a few

have obvious Title VI significance. The most im-
portant of these is operated by the Bureau of Out-
door Recreation, which provides funds to the States
and through the States, to localities for the study
and development of outdoor recreation facilities. Less
significant programs are in the Burcaus of Recla-
mation, Land Management, Sport Fisheries and

" Wildlife, and the National Park Service.

Although the Department’s grant programs have
been covered by Title VI since 1965, several steps
esséntial to planning and development of a com-
pliance enforcement program have not been taken.
Little effort has been made to identify the full ex-
tent of Title VI coverage to agency programs! or to
identify likely types of discrimination in all program
areas.

\A * . ’ . | a‘ ' ' . A
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. COMPLIANCE MECHANISMS
A. Administrative Procedures

In addition to failing to take the preliminary
steps toward a compliance program, the Department
of the Interior has net adopted administrative
procedures necessary for a compliance program. It
has not developed:”

1. Compliance guidelines or criteria which
would place the Department’s 7,946 recipients
on clear notice of the requirements to be met.

2. Complaint procedures which would provide
instructions on investigation techniques and
which would inform the public oh how to file
a complaint about discriminatory practices by a
recipient of DOI assistance.

3. Instructions concerning what cqual oppor-
tunity information should be requested and re-
viewed by program officials at the application
stage.

4. A reporting system requiring recipients to file
information on utilization of facilities.? This sys-
tem would identify the beneficiaries of programs
by race and cthnicity, thereby enabling DOI
officials to determine if minorities are receiving
benefits or services on an equitable basis.

5. Grant program reviews to determine if pro-
gram regulations restrict accesaibility and par-
ticipation of-minority groups.

It is recognized by DOI! staff that upgrading Title
V1 enforcement is contingent on the issuance of the
administrative procedures listed above in the form
of a chapter of “Nondiscrimination in Federal As-
sistance Programs” in the Department’s Administra-
tive Manual and in the development of written Title VI

‘For_an example of tho typs of snalysls which DOl oﬂc‘hW
heve undsrteken, see lsttar from Jefrey M. Millar, Director, Office Fedaril

Civl! Rights Evaluati us.C isslon on Clvfl Rights. to Donald G. o,
Principal Budget Examiner, Natural R Programs Division, of Man-
agement sand Budgst. June 14, 1972. The lettar discusses possible civil rights
bligau) of DOI's B of Reslamation. v . .
* Tha complisnce raportiog systary used by tha progyem bursaus prior to can-
trallzation of Title V1 responaibllitias was discearded as ineflactiva. It consisted

merely of a series of “yes-no™ quastions and collectad no oh]ullu._nrﬂhhh
information.

©
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standards for compliance. Yet the preparation and ap-
proval of these documents are taking an inordinate
amount of tinte.?

B. Compliance Reviews

In Fiscal Year 1972 the Title VI enforcement ‘pro-

gram was limited -to recipients of grants from the

Land: and Water Conservation Fund, administered
by the Bureau of Outdoor Recreation. Compliance
reviews were conducted in 25 States, and 330 onsite
reviews were performed. None of the recipients was
found to be in noncompliance. All the recipients re-
viewed were asked, however, to take some nﬂirmnu;}e
steps to acquaint minorities with the programs, to in-
volve minorities in recreation planning and devel-
opment, and to increase mipority employment.

Despite the fact that th shortcomings were
found repeatedly, no instrugtions or administrative
regulations which would require similar affirmative
steps by all grantees bave béen formulated. Although
recommendations for imprayed Title VI implementa;
tion were made to all recipients reviewed, specific
time limits for action were not given and followup re-
views have not been *planned. Morcover, compliance
reviews have been conducted without relationship to
a larger plan of action.®

DOI's Office for Equa 0pportun|ty plans to re-
view seven more States during Fiscal Year 1973,
Continuing compliance reviews without clearly enun-
ciating standards of compliance to recipients
seems an unwise ‘management decision. Compliance
reviewy are o means of determining how well a“prar
gram is working and are not an end in thy‘clvcs. '-

*Compliance review reports seen by~ this Commis-
sion have been fairly comprchcnswe However, sev:
eral important items were omitted in the onsite re-
views. These include.:,

1. An analysis ‘of whether there was equitable
fugdnrfx “between the rural and urban areas and be-

«tween various sections within metropolitan arcas.

'.'EK
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2. Utilization of second-language materials in
areas of national origin concentrations.

3. Review of location criteria utilized, i.c.,
selection process for récreation facilitics.®

4. Review of State Plans to determine if adequate
consideration is given to planning facilities for utili-
zation by people of all incomes and “educational back-

a;rounds.

the site-

“r

|

5. Review of priorities established by local author-
ities & determine if recreational facilities are planmed
in accordance with the needs of all the area’s residents.

6. Review of a erecreational authority’s outreach
efforts to increase minority utilization of all facilities
where racial discrimination formerly prevailed.”

IV. ORGANIZATION

Although the civil rights office recognizes a need
for additional staff, it has not-taken advantage of
available resources. For example, no attethpts have
been made to involve program and State officials in
énsuring an acceptable standard of compliance
with Title VI. Efforts have not been made to re-
quire that-civil rights considerations be included in
all phases of DOl programs..Further, civil rights
training for Federal and State officials involved in the
grant process has not been developed. Nor have these
officials participated in onsite reviews to fnmxllanze
themselves with civil rights problems.

The Office for Equal Opportunity has not made
maximum usc of its present Title VI staff. Six full-
time professionals work on Title VI enforcement,
and all are located in the headquarters Office for
%unl Opportunity.® The priority assignment of
that staff, after becoming familiar with programs
and compliance mechanisms, should have been de-
veloping a Title VI program with ptiarities, goals,
administratjve procedures, and regulations. This
has not been forthcoming.

Although the Office of Equal Opportunity attri-
butes this deficiency to lack of manpower, the pre-
sent staffing level--which includes two GS-14 posi-
tions in addition to the assistant director—appears

to be that DOT's Title VI program has been charac-

‘terized by a lack of urgency, poor planning, and

underutilization of manpower resources.

® Work bagan on them whan DOI's clvil rights luneti lixed In
April 197). The nesad for the procedures was diseuseed with Interior ofislals
belars that dats, however.

¢ DOI otill has not determined whether It will cover smployment prasticss
of Ite grent recipiants by statutory authority indspendent of Thte VI.

% Far sxample. DO! atates that i1 sdvisory councils recelve Federsl ss-
sistence of serve #s 8 conduit for it, then Tlile VI applies and lh;n can be Do
dlscriminetion In the selaction ol members. It has made no effort, howster, lo
identily the sdvisory councils or Steter recreation comimissions that sre so
cavered. This matier Is not covered, in the conpllnlu roview
proccas -

® The location of & park or llcllllv often determines who will tiee It

" In aress where dual recrastionsl facilities wareoperaisd, It ls probably nes-
essary to Inform tha micorlly community that i {s welcome to use all Iacllities.

® The assistant dirsctor of Tile VI, s GS-15, was recently hired. e, along
with several other stsfl members, has hsd mlnlmum experlence In developing
o Title VI complianco program.

wars ¢

tharelors,

1




DEPARTMENT OF JUSTICE
. LAW ENFORCEMENT ASSISTANCE
% ADMINISTRATION (LEAA)!
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. OVERVIEW -

LEAA's civil. rights compliance program shows
signs of improvement. A compliance report form
covering law enforcement agencies has been distri-
buted, and a tentative system for analyzing the re-
sults has been ‘established. Similar report forms cov-
ering correctional institutions and court systems, how-
ever, still have not been put into final shape.

LEAA still does not appear to deal with com-
plaints in an expeditious manner and has not per-
formed any preaward reviews, but the agency has
finally, undertaken onsite postaward reviews dealing
with both employment and Title VI matters. The
adequacy of these reviews and of the complaint inves-
tigations is unknown because LEAA generally will
not make reports on complaint investigatlions or
compliapce reviews available to this Commlssnon.

LEAA has proposed guidelines relnlmg to minority
presentation on planning bodies and to -height re-
quirements used in employment of peace officers.
The guidelines are unquestionably needed. Regarding
employment practices of recipients, LEAA recognizes
the nced for imposing offirmative actjon require-
ments, but only on a limited basis. LEAA’s staff
continues to take the position that the prohibition
against ‘quotas in the LEAA legislation bars the
agency from requiring recipients to establish goals
and timetables- -an interpretation this Commission
fecls is unwarranted.

LEAA civil rights staffing is inadequate. Even pro-
gressive staffing increases of ecight professionals
in Fiscal Years 1973, 1974, and 1975, as suggested by
LEAA, would fall below what is needed, especially
given the centralized nature of the enforcement op-
eration. The fact that many compliance respon-
sibilities will be delegated to State Planning Agencies
(SPAs) and other recipient groups makes this mo
less so. Simply doing an adequate job of monitoring
the compliance activities of these groups will require
more substantial civil rights staffing.

iIl. CIVIL RIGHTS RESPONSIBILITIES v

This report considers ‘LEAA’s civil rights respon-

sibilities vis-a-vis both Title VI of the 1964 Civil
Rights Act and the Department of Justice’s equal em-
ployment opportunity (EEO)  regulations.? The
EEO regulations require that recipents of LEAA
financial assistance not discriminate in
practices”—a term broadly construed.?

Compared to EEO matters, Title VI ‘issues hnve
proved quite difficult. for LEAA staff. The require-
ment, for exnmple, that law enforcement agencies
provndek services” on a nondiscriminatory basis is
typically measured in allocation of manpower and
time taken to answer calls. To lllustrnlc if assign.
ment of police officers in a city caused identifiable
minority concentrations to rocéive less than an eq-
uitable share of the manpower, this should be a
presumptive Title VI viohlion.‘ Another example
would ,be a clear pattgri 7 of significantly slower po-
lice response to calls from minority areas.’

-

.

' It should ba noted st the bsginning that this svalustion of LEAA's alvil
rights oporation is asverely limlted by LEAA’s refuss) to mmaks coples of com-
plisnce reviaw or complaint investigetion reports available to Commlssion
stafl. LEAA'y reason siesns {rom assurences of confidantiality given to reclplent
sgancies when reviews or lnvestigatidne ere underteken. While LEAA s
recaptive to sharing datails on its mathodology, the staff will not divulge
specihis Rndings. Avellsbility of lnformation regarding complisnce mothodo-
logics 1b cortsinly ossentiel. It is more aritical, howsvar, 1o svelusts sctual
patformeco in order for this Commission to dischergs its statutory mandato
1o “appraiss tho laws and policies of the Fedetsl Governmont with respact
{to squal protection of the lews undsr the Constitution.** Morsover, It is
dificult to roconcils LEAA's sssurences to lew snforcemant sgoncics which
st not fequired, with the legislative mendate thst “Fodersl egsticles shall
coopersts lully with the Commission to the snd that it mey affactivaly carry
out its functlons snd dutiss.”

*1n 1070, LEAA lssusd rsgulstions prohibitlng discriminstion in rosiplants’
smpleyment pracilces. Tho regulations sro bessed on statutory suthority other
\Han Title VI 8ee 23 C.F.N. 42.201, et sag., Subpart D. §1 shdild be noted
ihat the Fqusl Employment Opportdnity Act of 1972 (Publle Law 92-261)
smended Thls VI of the Civil Rights Act of 1964 to meks it spplicabla to
State and locel guvernrfuntal egencies. £

$ “Emplogmaent practices’ cucompasses *'sll practices relating to the screen-
ing, recrultment, selactich sppointment, promotion, demotion, -nd asslgnment of
personnel, and includes sdvartising, hiring, sssignments, chull\ullnn. layoft,
snd terminstion, upgreding, transfer, loave practices, rates of pey, (rings bane-
fits, or othar forms nf pey or crddit for sorvices rendersd end uso of facllitles™
28 C.F.R. 42.202(b)

¢ Undoubtedly thero sre meny factors, such as prior lncidanco of erime, that
basr on sllocation of menpowsr. Navartheless, sssignmant patterns which have o
discriminstoty efloct would slmast certeinly becoms svident if & comprahansive
analysis wsre made. Supposo s city with s 30 psrcsnt minorlty populsilon concen:
trated in three of tho city’s ten precincts. I only 8 porcont of polico man-
powsr wero sssignod to ths thres procinots, this would clasrly ostablish s
prims lacie cesa of dlscriminstion. What is nosded is o sophisticeted mothod
of Identilying instances where discriminstlon Is consldarably less overt then
this hypothstics) situstion.

o Sen, 0.g., LEAA’s dreft Compliance Navelw Manusl st Co.

“employmcnb. g
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LEAA needs to strengthen its Title VI enforce-
ment program—first by exhaustively delineating
what constitutes : noncompliance and then by de-
veloping methods for measuring noncompliance.
The question of LEAA’s responsibility for analyzing
a grantee’s expenditure of funds was recently put to
LEAA staff members. Their initial reaction was
that a recipient’s decisions about allocating resour-
ces (e.g., ¢hoosing between purchasing hardware
and funding socially innovative programs aimed at
preventing crime rather than reacting to it) are not
readily susceptible to civil rights evaluation. After
some thought, however, LEAA personnet did en-
vision some situations in which allocation of funds
could be assessed from a civil rights perspective.®

Ill. COMPLIANCE MECHANISMS
LEAA evidently will place much of the respon-

sibility for developing the framework for a com-
pliance program on its State planning agencies. As
part of their applications for 1973 planning funds,
SPAs will be required to demonstrate that they have
established a comprehensive civil rights compliance
program at the State level.” Operational details of
this decentralized compliance system, however, are
not entirely clear, despite this description by LEAA:
LEAA is developing a technical assistance
capability at the Federal level which will be
shared with State officials, as each State begins
to develop ‘comprehensive civil rights enforce-
ment programs. In this regard, LEAA is encour-
aging the SPAs and Regional Councils imple-
menting the LA'Y:\A program to cooperate with
State and local human rights agencies in establish-

ing an effective ¢ivil rights enforcement effort at
the State and local level.

Under this, approach, (the LEAA Office of Civil
Rights Compliance would maintain close moni-
toring of the manner tn which each State is ad-
dressing its compliance responsibilities, and lend
appropriate technical assistance to the’ SPA
developing its compliance capability. Using this
approach, LEAA would assert jurisdiction as a
Federal matter only where there would be an ap-
parent inability or unwillingness to resolve the
matter at the State level

A. Reporting System

LEAA’s compliance report form covering State,
city, and county law enforcement agencies was put in
final status in November 1971 but was not mailed to the
recipients until June 1972.° The form, which deals al-

10

most exclusively with employment matters,'® was sent
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to approximately 7,500 police agencies !* for filing by
August 1, 1972. As of that date, about one-third of the
agencies had submitted the complctcd form.!? The data
processing system devised for analyzing the informa-
tion reportedly identified the delinquent ngcncics as of
August 31, 197218

By October 1972, it is expected, 75 to 80 percent of
the agencies will have responded. SPAs will be re-
sponsible for getting information from nonreporting
agencies. No decision has been made about what action

will be taken against agencies which simply refuse to’

file. , .

LEAA has contracted with a minority censulting

firm-to process the data, develop a data base, and as-
sist LEAA in determining which agencies will get pri-

® One LEAA stsff parson sapressed tho baliol thet o law salorgement agency
which materially upgradad its communications syatam in prodomlasntly majority
areas without doing ths ssma in prodominantly minorlty stoss concalvably would
ba violating Title VI. Anothar [saus discussed was **status’’ crlmos, such s» gam-
bling and prostitution. Il ons viows enlorcomant ol applicabla atatutss ae o ser-
viea provided by s law enforcomgnt sgency, sand il the laws are only anforced
sgainst a particular raclal or sthole gorup, then Thia VI has been violated.
Moroover, it can bo argued that where minorities ara arrestad In disproportionate
numbsars, the recipiont sgsncy should be mada to account {or the disparate treat.
mant. For the yoar ending Dac. 31, 1970, lor oxampla, almost 93 percant ol the
peoplo srrestod lor gambling In Dallas wera black. Yat, according to the
1970 rensus, blacks conatituta only 25 parcant BI Daitas’ population. Tt-should be
Incumbent upon tho reciplant agency to oxplain this arrcat pattern.

T Goa LEAA's proposed assurance ol compllance covarlng Title VI end tha
regulatinns. 1f the assurance Ia sdopted, it will require sach SPA to assign olvl]
rights responaibilities to spocific staff mombars; train SPA ataff; apprisa sub.
grantecs and contractora of clvil rights requiraments and sacurs ralevant sasur-
ancen from them: review caompllanca with tha sssurances, using appropriate
raclal and othnic date; raquire subgrantces and contractors to tnalntaln
records nocessary to satablish complisnca: apprise bonaficlarlas ol nondlserimi-
natlon requirements; snd ostablish complaint procadurea and Inlorm the
public of the the dataila.

* {atter Irom David 1. Norman, Aasistant Attornsy Cenoral, Clvli Righte Df
vislon, Depsritment ol Justice, ta the Nevorand Theodore M. Moaburgh, Chair.
man. U' 9 Commission an Cleil Slights, Sept 5, 1972 Although the proposed aa
sursnce requires pach SPA to describe how the above requiraments (1upre nate
T will be implemented {which will lorm the basis ol the antlcipatead compliance
program), Judgmont on tha adequacy of theas plans must ba roserved uptil
the Commissian has tha opportunity to reviaw what tho States submit to LEAA

® According to LEAA. a printing delay prevanted un nrlln‘ meiling. In any
cvont, LEAA Is ronaiderably behiad achodula in implamenting this aspect of
its compliance prugram. Originally, it wes anticipated that the responscs would
be snalyesd by July 1972

10 LEAA Indicatod that incorporating Titds V1 questiona which would con-
forn to the reparts format {i.c , susceptible to statistical responss) proved
diMeult 1t Is espectad, however, that Titla VI lssues genorally relating to
services (discussed infra) will be delt with In compllence reviews. Further-
mare, tha compllanca repart larm flar carrectional agencles snd court systams
will cantein numeraus Title V! questians. Far example, racial and athnic
data an  eoroliment in specific prisoner rahabllitatian programe will ba
obisined.

11 This Is out ol apprasimataly 13,000 *‘aligible’’ polica agenclos. Tho re-
malning 3.500 currently sre not recelving LEAA funds. Earller (Aptil 1071)
Departmept al Justice correspandence with thls Commission Indirated that thore
are 14,346 palice agencies in Jtatas, clties, and counties with o 1060 papulation
al 1,000 ar mare There are an ostitnatod 25,000 nthers in townships or villages
al undor 1,000 papulation Apparently, no [(orma wets mailed to the latter
category. contrary to e previous report.

18 Interviaw with LFAA atafl and consultants, Aug. 10, 1972. This lnlor.
mation ronflicts with nthar inlormatlan which indicated that as ol mpid-July,
LEAA had roreived about half of tha raspanse. (Saa Norman lulsr supre
nata 0.)

'* The high delinquoncy rate i p-rlly attributable to the delay in ronsoll.
datlag inlormation in five or Mz State Planning Agancies which aro dolng al)
mailing to State, locel, and county agnncies within their Juriadletion.
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ority attention. Employment data from recipient agen-
cies will be matched with data on the racial and eth-
nic composition of States, counties, and cities they
serve “so as to indicate those recipient agencies with
the greatest statistical disparities or exceptions be-

tween their law enforcement staff and population sta-

tistics.”

There is a considerable amount of information that
could be analyzed but is not yet available. This infor-
mation may eventually be obtained through the Census
Burcau. At this: juncture, however, LEAA is inter-
ested in the most fundamental comparison—staff versus
populdtion statistics—necessary to ascertain possible
noncompliance. : L X

The LEAA contractor has developed some tenta-
tive criteria to determine priorities for selecting
agencies to review. These criterja include agency size,
racial mix, location, and percentage of minorities in

“the eligible age group. It is difficult to say what these
analytic procedures will yield, but LEAA has indi-
cated that:

State planning agencies and local law enforce-
ment agencies will be notified if there is a sta-
tistical indication of an underutilization of
minorities and will be requested to provide
additional compliance information as may
be necessary. As staff becomes available, on-
site compliance reviews will be conducted on
a priority basis for those recipients whose

“statistical tabulations and additional submis-
sions point to the need for further evaluation
efforts.

Again, it is impossible to assess the effectiveness of
this system until there is some indication of how it is
being implemented. Yet such an assessment can be
made only if LEAA makes the completed report forms
available to the publig, or at least to other agencies '

-~ ~-a.decision that has not yet been made.

As the Commission has noted, this report form does
not cover most of LEAA's recipients; e.g., correctional
institutions, court systems. LEAA at one time had ex-
pected to have a form pertaining to these recipients pre-
pared and distributed by mid-1972. LEAA now in-
dicates that it is still developing a report form to cover
detention, correctional, and community-based facili-
ties and probation and parole agencies. Development
of a reporting system for courts has not yet begun, but
LEAA estimates that both systems will be in use no
later than July 1973. The delays have been caused in
part by coordination problems between LEAA and
the Equal Employment
({EEOC).

Opportunity Commission

B. Preapproval Reviews
LEAA has conducted preaward reviews. The Ad-

ministratpr once indicated that undertaking such fe-
views is doubtful because of the block-grant fature
of LEAA’s assistance program. At present, preapproval
reviews are being planned for certain discretionary
grants, which LEAA allocates for special projects.
LEAA thus far_has not decided what will determine
selection of recipients for review, but it likely that the
single most important criterion will be the size of the
grant.}® The scope of these reviews has also not been
determined.

.The IFAA staff maintains that it would be
extremely difficult to conduct a preapproval review of
a block grant. Each State planning agency is respon-
sible for an annual comprehensive law enforcement
plan.!® When the plan is approved by LEAA, the State
is awarded an “action” grant. This grant typically
provides 75 percent of the funds required to implement
the programs in the annual plan. This Commission
has suggested that preapproval reviews - consider,
among other things, the anticipated civil rights im-
pact of the State’s plan. This might involve an analysis
of the purposes for which the funds would be expended
and how the funds would be allocated to local govern-
ments.}” It would be necessary, therefore, to examine
these plans in terms of whether the types of proposed
programs or the projected allocation of monies would
have a discriminatory impact, in terms of race or
cthnicity, on the intended beneficiaries.

LEAA staff members have noted, however, that
exact allocations to logal governments cannot be spelled
out in advance in the State comprehensive plans. Be-
cause LEAA’s program is predicated on the block-grant
concept of revenue sharing, there is ostensibly no mech-
anism available which might permit LEAA to deter-
mine whether projected programs would deny gervices
to a particular segment of the intended beneficiaries.

It would seer that some method could be devised for
preapproval review of block grant recipients and sub-
grantees. This might take the form of reviews by SPAs
of applications by lotal governments, from a civil
rights perspective.'® At a minimum, preaward reviews
should involve a check on the employment practices
of prospective recipients and subgrantees. Once LEAA's
compliance-reporting system is fully operative, the

V4 LEAA reports thet the Equal Employment Opportunity Commissitiil already
has been contacted regarding future coordination in monitoring roclpionta over
which hoth LLEAA send EFOC have jurladiction.

30§t |s oxpaclod that the “larger” discrationary graot recipients will be eub-
joctad to preaward roviews and that tha dollar amount will be fized slior an
analysis of last year's awards. "

18 LFAA awards planning granta to SPAe. They are based on the Siate pop.
olation and may not excerd 90 porcent of tho cost of operating the SPAa

9
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agency will have the capactty to institute such re-
views.!® Also, when LEAA issues its Title VI guide-
lines regarding membership on SPA boards (discussed
infra), another matter would be available for scrutiny
in a preapproval review.

Development of a preapproval system is not an casy
task. It will take, no doubt, a sizable invgstment of
man-power to design a workable system. The difficulty
of the task, however, does not alter the need to do it.
LEAA already has recognized that discretionary grants
can be subjected to preaward review. Some thought
should be given to determining under what. circum-
stances preaward reviews might be feasible for block
grants.

C. Postaward Reviews

g,

Eight “impact” cities?® —Newark, Baltimore. At-’

lanta, Cleveland, Dallas, St. Louis, Denver, and Port-
land-—are subjects of LEAA's first comprehensive, on-
site compliance reviews. These reviews will focus on
employment and Title VI matters in the police depart-
ments in these major cities. Thus far, reviews have
been campleted in Dallas and St. Louis.?! LEAA be-
lieves about 100 man-days are required to conduct a
compliance review in a typical large police depart.
ment.*? Because of the volume of work, personnel
other than LEAA civil rights staff often assist.??

Principal matters reviewed are selection and recruit-
ment, assignment, promotion, internal discipline, ‘and
services. Fundamentally, the review focuses on employ-
ment practices and operational procedures. Limited at-
tention is paid to Title VI matters. 4

Although LEAA has supplied this Commission a copy
of its proposed Compliance Rgpiew Manual, the
agency has refused the Commission access to actual re-
view reports,?* Some observations may be made about
the Manual itself, such as the need for refining
the questions relating to Title VI. However, nri' eval-
uation of LEAA’s compliance program which does
not consider the review reports themselves is somewhat
academic. The one report which LEAA did make avail-
able to the Commission, discussed in the next section,
has been touted as.the best example of a comprehen-
sive analysis of a major metropolitan police depart.
ment. Yet, this report deals only with personnel prac-
tices. Title VI issues are noticeably lacking.?®

D. Complaint Investigations 2
During Fiscal Year 1972, LEAA received 42 dis-

crimination complaints. Fifteen have been closed - two
because LEAA provided no financial assistance to the
party, agqfau whom the complaint was made.?® It is
noteworthy that in the case of another complaint, in

;

which the party complained against had not received
LEAA: assistance, a ‘‘preaward investigation [of un-
specified scope is] pending for possible future appli-
cation.”?® If the party subsequently applies for assist-
ance, LEAA would ‘conduct a review b#fore disburs-
ing any funds.?®

In cight of the 42 cases, investigations have been
completed but the status is “open.” Five of these com-

‘T “During Fiscsl Year 1971, the States were required by law to pess on at
least 75 percent of their block action grants to local governments. Boglnning
July 1, 1972, States will pasa on the percontage of action funds oqual to the total

local governmont oxpendltures in rolatlonship to the total State and lacll‘

government oxpenditures for law enforcoment during the precadiog fiscal year.”

Third 4dnnual Report of the LEAA. Fiscal Year 1971 at 4.

'" Section 304 of the Omnibus Crtme Control and Safe Streots Act of 1960
421 8 €. 3736) stipulates that

S As shall receivo spplications for financtal assistance from units of gen-

- eral local government and combinations of such units. When a SPA de-
termines that such an application 18 in accordance with the purpose
stated in section 301 and is in complisnco with any exieting statewido
comprehensive law enforcement plan, the SPA is authorized to disbure
funds to the applicant

preaward civil rights review could be done in conjunction with the program
review. which 1o almed at establishing campliance with tho abovo roquiromenta.
Such s civil rights review might reveal that approval of a local governmont’s ap.
plication would result in an inequitable distribution of services that has 6 dis-
criminatory impact. For example, an application for aasiatance to upgrade a
communications system only in districts whero whites prodominantly realdo fs the
type of disparate impact that might he rovealed by a preaward review. Similarly,
before a grant apphication for upgrading local correctional facilitles Is approved,
a review would be conducted to cstablish whethar the facilitios are’segregatad.
This means, of course. that applicants would ‘be roquirod to aubmit additional
raclsl and ethnbesfats (g . maps Indicating racial concentrations) to domon-
atrate how, from & clvil rights perspective, the services would reach al} the In
tonded boneficiaries.

'* This would present 8 problem It an applicant had not previously recelved
LEAA assistance gnd therefore had not filed & compliance repoct lorm  An
spplicant ordinarily I8 not required to hile & complisnce report lorm until
funds hdvo hicon disbursed to it

%% Theso aro cities whicli receive suhstantial discretionary and resoarch grants
to meet problems which LEAA has determined to bo of the highost prlority
See LF AA publication, Ifigh Impact Ants ( reme Program (undated).

?) A reslew of the Cleveland PolicesDepartment Ia currently underway 1t was
anticipated that all eight of the impact cities wanld b roviewed by Dec. 18, 1972

72 Norman letter. supre note 8 The agency (Xm notes that “‘smallet or better
computerized departments will take correspondingly less time ™

?2 Thie includes systems soalvats and audit stafl Furthermoro, # discussod
1nfre. the survev team which prepared the fina} Chicago report was comprised ¢n
tirely of outaide consultants

FULF AA'e dralt (omplaince fleview Manusl requires that the reviower detor
mine the acutsl use of the grantea’s service hy race Tlie would have particular
televance 1o terms of juvenile delinquency prevention or meothadono main:
tenance, bot limited applicability to law enforcement In the latter case,
aoalyais of Totle ¥! matters involves quch iteme as responsa rates to calla for as
sistance lrom minority and majority areas, number of srresta by race and national
origin lor draokenoess. disorderly ronduct, loitering. and prostitution; snd the
number of citizens, by race and ethnicity, against whom s policeman used lorce.

?% Supra note |

T® It should be noted that slthoogh no followup reviews have heen performed.
LEAA stafl members expect to monitor continually the progress achleved by
recipients subjected to s review.

7 Kee l,FAA'n(mpnnd hearing and sppeal prdcedure a1 37 F R. 16401 (Aug.
12. 1972)

?* One of theas complaints was referred. hawevee. to the Civil Rights Divt
sion of the Department of Justice for unspecified reasons

9% LEAA Complaint No. 72 (C.0), roceived In July 1971

2% LEAA s headquarters staff has indicated that when this orcurs, the appro-
priate LEAA Agional office and SPA sce notified that if they recelvo an ap-
plication from the complained agalnst party. they ahnuld notify L.FAA‘s Offico of
Civil Rights Compliance, which wonld determine whether an investigation Is war
rantod Apparently, whether to conduct s preaward investigation Is a matter of
judgment This presumably accounts for the closed status of ono complaint
(No 72 C 03) The party complained againat had recelved no LEAA subsidy. and
yet the complaint was not relarred to the Depsrtment 's.Livil Rights Divisinn.
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plaints have been received in either August or Sep-
tember 1971. Yet, as of September 1972, the investi-
gator still was preparing récommendations for resolv-
ing the cases. In two other.complaints, received in
October 1971 and January 1972, the investigator’s rec-
ommendations were Deing reviewed by the Director
of LEAA’s Office of Ci#il Rights Compliance.?!

Of the remaining 19 complaints, 17 are under in-
vestigation.?? Five of these complaints were received be-
fore March 1972, eight in either March or April 1972,
and only four after May 1972.

In terms of promptness .in resolving
plaints, LEAA's performance has clearly been inade-
quate. Notwithstanding the complexity of some of the
cases and the fact that some of the complaints—e.g.

pse relnting‘ to police brutality and correctional in-
stitutions—are initially processed by the Department's
Civil Rights Division, LEAA's record in disposing of
these matters needs to be materially improved.

The adequacy of LEAR’s complaint investigations
cannot be appraised since—as with compliance review
reports—copies of complaint investigations gre gener-
ally not available. One exception is the invedtigative
report on personnel practices of the Chicago Police
Department.?? This document was made available by
agreement of the parties. It is the product of a com-
plaint formally lodged by the Afro-American Pa-
trolmen’s League in June 1971. The final report, how-
ever, was not issued by the survey team of non-LEAA
personnel until August 1972,

com-

LEAA officials have repeatedly indicated a preference
for achieving compliance through the courts rather than
through administrative sanctions. It should be noted,
however, that the agency has never initiated 4 suit and
has jntervened in only three private suits. While judi-
cial preference is still the policy, there are some infdi-
cations that administrative sanctioms might be imposed
under certain, albeit rare, circumstances.?®

V. MISCELLANEOUS

¢« A. . Minority Representation on SPA

”

While the report seems extremely comprehensive, it

is doubtful that all complaints are afforded such
treatment. If, on the other hand, it indicates the
quality of LEAA's complaint investigations, it is a
notable achievement. This Commission’s staff will have
to reserve judgment until such time as LEAA makes
-additional investigative reports available.®

IVv. ENFORCEMENT PROCEEDINGS

LEAA rc\portcd ‘no findings of noncompliance. Cur-
rently it is involved, as funding aggncy, in a lawsuit
against Mississippi’s Parchman Penitentiary. The
suit was filed by the Lawyers’ Committee for Civil
Rights Under law, and the Department bf Justlcc has
intervened on the side of the plaintiff.

It has been noted previously that while a suit was
pending against an LEAA recipient, the agency had
continued to fund.the defendant. This matter is cur-
rently under advisement. In the Parchman case, the
Mississippi SPA has provided assurance that it would
not fund the defendant during the litigation, with the
exception of two programs in which people would Tose
jobs if assistance were terminated. -

w

Supervisory Boards and Regional s
Planning Units 27 . :

LEAA has issued a proposed guideline relating to the
Title VI implications of minority representation on SPA
supervisory boards and Regional Planning Units. The
proposed guideline stipulates that,

Where the proportion of members of 2 partic-
ular minority group on any such supervisory
board is substantially less than the proportion -
of members of that particular minority group
in the general population of the State or re:
gion, a violation of Title VI . . . shall be pre-
sumed. This means that the previously pro-
posed -remedy for bodies,will be substantially
strengthohed. The previotis disproportionately
low minority representation on those presumed.

This means that the previously proposed re
disproportionately low minority representation
bodies will be substantially strengthened. Th
remedy would have had the LEAA Admini
the Governors to invoke their own authority
more cquitable representation. As with the proposed
guideline relating to minimum height requirements
(discussed in the next section) this remedy, if adopted,

%1 Action on the sighth complaint, recelved in Durmb.{r 1971, wes being held
in sbeyanco whila the respondent undértook soma affirmative actions.

27 Tha other two are pending One¢ ol these Involves a complained againat ]
palty who had received no LEAA assistance

A The (hicngo Police Departmeni: An Ecalustion of Personnel Proctigas,
prepared fuptF AA by ¢ Itants Whi I, oll

8% The survey team id not become direcily Involved in the Inveatlgation
ontil Mareh 1972. The tims lag between the filing of the complaint and LEAA'
assignment of |h. tpaen s unexplained.

93 J EAA stafl members do not anticipate any problems with tho Chicago
Palice Departmong‘s implementation of tha sfirmatlve aétlons necessary to over.
come identified deficiencies in its personnel practices. 1t {a worth noting that
In the casa of & complaint involving the teciplent of only amall amount of
LLEAA sssiatance, the sgency has taken the poaition that an investigation
"probably would not ba perlotmed unlesa the reciplent later spplied for additionsl
funde. There would seem to be no justification fot such 8 policy. ‘ik? corn-
plaint, tegatdless of the amount pf funding, should be inveatigatod. A

88 [ FAA porsonnel have indicated that they might proceed with !dmlnlll:.:
tive sanctlomd where thero was de minimus minotity participation In a pto-
gram aimed st minofities. For all intents and purposes, howevear, i seoms that
LEAA has administtatively repealed the remedy of fund cutofi. The LEAA Ad.
ministrator s stated that in hia Judgment nelther the Constitution not LEAA®s
EEO regulstiona abaolutely probibit the supplying of Fedorsl funds to a rociplant

found In noncompliance.

. Bealy, and Boyer.
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should be incorporated in future funding agreements.
as an added means of assuring enforceability.

In the guideline concerning minority representation, -
reference is made to LEAA’s 1970, Guide for Compre-
hensive Law Enforcement
Grants. In addition to requiring balanced represen-
tation on planning agencies, including representation of
community or citizen interests, the Guide stipulates that
one bo:%/membér may represent more than one ele-
ment or interest. As noted in previous correspondence
from the Commission to LEAA, potential problems
arise when one person represents more than one con-
stituency (e.g., community and local law enforcement
interests) —especially constituencies with " disparate
interests. In order to assure balanced representation,
the administrative requirements should specify that
citizen interests should be represented independ-
ently of other interests. In other respects, this Com.
mission finds the substance of the proposed gyide-
lines to be adequate.

© B. *Minimum Height Requirements'

LEAA recently proposed a guideline on minimum
height requirements for peace officers which states:
*“The purpose...is to eliminate discrimination based on
national oxigin, sex and race caused by the use of re-

/strictive minimum height requirement criteria where

such requiréments 'are unrelated to the employ-
ment performance of law enforcement persnonnel.”?®.
Although the guideline is acceptable, it refers to *‘em-
ployee selectioh action” covering employment only, sug-
gesting an unwarrantedly narrow application of the
guideline. Although the most prominent problem with
minimtam height requirements clearly relates to em-
ployee selection, it is conceivable.that there may be
height requirements which vary, for example, accord-
ing to assignment. It would be desirable to couch the
guideline in terms of employee selection, assignment,
or similar actions.? s

+

C. Affirmative Action—Goals and Timet'ables

This Commission has recommended repeatedly that
LEAA’s EEQ regulationd be amended to require all
recipients and subgrantees to. develop and implement
affirmative action plans pertaining to employment.
Such a requirement would not conflict with the LEAA
legislation’s proscription against requiring percentage
ratios or quota systéms to achieve racial balance or
eliminnte racial imbalance law enforcement
agency.® ' .

While the LEAA Administrator apparently hns no
difficulty with such aspects of affirmative action as
recruiting at minority acho_ols and validating tests,*!

in a

102

fub

Q

RIC

Aruitoxt provided by Eic:

Planning and Action .

he contends that the statute bars LEAA from requiring
goals and timeMbles. Although he has invited private
civil rights groups to challenge the constitutionality of
the statutory prohibition, he has indicated' that he
will not ask Congress to delete it.

D. Private Technical Assistance

LEAA has sought to increase the compliance capa-
bilities of SPAs, Regional Councils, and individual re-
cipients with grants and contracts for technical assist-
ance. Most notable among these has been a 2.year,
$390,000 grant to Marquette University Law School to
establish a Center for Criminal Justice Agency Organ-
ization and Minority Employment Opportunities. The
Center’s primary objective is to supply technical pssis-
tance on minoritygmployment to criminal justice agen-
cies——if the agencies request such aasistance.

As of August 1972, approximately 17 agencies had,
been assisted by the Center staff. Because ol the Cen-
ter’s limited resources, priorities have been established
which have caused some requests for assistance to be
rejected or left pending. The Center has issued a num-
ber of studies which may be useful to agencies denied
direct assistance.

LEAA has awarded a $350,000 grant to the National
Urban League to establish three community-based mi-
nority rccruitmenl projects in Newark, Cleveland, and
Dallas. The pr0)ecl @II inquire into why minorities
resist carcers in law enforcement.

LEAA anticipates that these and similar projects that
are planned will greatly “assist local and State agencies
in addressing their compliance responsibilities and...
LEAA in developing o methodology relating to the im-

8T fo an Apri} 21, 1972, latter to Reprissntetive William Clay (s3ported in tbs
May 17, 1972, Congressional Record st E3333), the LEAA Administretor reported
thet the sgency’s Statistical Division had compieted s survey of minority reprs.
sentstion on sll SPAs snd Regional supervisory boards. Ths survey s still being
snaiyzed A 1970 suit ageinst the Misslasippl Commission on Law Ealorcamant,
challenglng repressntation wo the supsrvisory board of this 8PA. wes recsotly de-
cidod  See Allen v Mississippt Uommission of Lew Enforcement, Clv. Action
No, 4487 {9 D. Miss. Nov. 20, 1972) The court held thal the plaintifis felled
v prove their cause of sction, but It required the Gevernor 1o show causs why he
should oot sppoint st isest five qualified blacke to sarve on the SPA.

?% In order to justily use of minimum height requiremaents, jt will be lncum-
bent upon tha recipiant **to demonsirata convineingly through.the use of suppor-
vive factusi date such o8 professional velldeled studiss thet such . . . reqalre-
ments.... are an sperstionsl mecessity for designsted job estagories.” (Emphasls
sdded.} Thae guidsline provides this defnition of “operstions! necessity’

It shall refar to an amployment prectica for which thare axlste sn overriding
legitinets operational purpase such thet ths prectics Is necesssry to the
ssfs ond efficlont ezarelss of law snforcement dutiss; is sufficlently com-
paliing to override any diseriminatory impset; Is afectively cervying
out the opsrations! purposs It ia ellagsd 10 serve; and for whish thére
sra evsilable no eccaplable sliarnets policies or presticss which would
better -[bornplhh the opsrstionsl purpess ed d. or sccomplish §
oll with o lesser discriminetory impact.

oquslly
*® The guideline has besn submilted 10 the eppropriste commitiss of (lhl
Nations! Asscelation of Crimine! Justics SPAs for review and comment.
242 U.5.C. 3766 (b).
1 LEAA has requestad the Civil Rights Divlsion to provide s memorsndum
regerding the kinds of sffirmative sction thet are sccaplable,

-
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- provement of minority employment ‘and operational

practices - within the criminal justice community.”

» . . g
These efforts appear worthwhile, but it is too early to
‘assess them. . 4

v

VL. ORGANIZATION AND STAFFING
 LEAA’s civil rights operation is entirely centralized,
and the Director of-the Office of Civil Rights Com-
“ pliagee (OCRC) does not envision that any significant
compliance responsibilities will be delegated to regional
staff. Given the number of recipient to monitar, some

PSS

- regionalization of compliance responsibilities seems

warranted. N
OCRC’s Directox 42 reports directly to the Admini-
strator. He has cight full-time préfessionals on his staff,
of whom seven devote more than half their time to Title
VI-EEO matters.®® - -7

Each OCRC staff person is responsible for.a speci-
fic staff function—such as complaint processing, com-
pliance reviews, and compliance report forms. Other re-
sponsibilities are assigned, when necessary, on an

- ad hoc basis.

In addition to the OCRC staff, other LEAA personnel
contribute to civil rights operations. For example, a
computer systems analyst from the Information systems
Division is assigned full time to work with OCRC “in
data gathering and tabulation to expedite its fact-finding
processes.” Audit staff haa,participated,ito some ex-
tent, in compliance review and has assisted OCRC

P
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prolongs the attainment of a full staff.4 -~

’

staff in preparing civil rights manuals. LEAA reports »
that:

Broad coverage of the [agency’s] compliance .
responsibilities . . . [is] now either in oper-
ation or will be operational during FY 1973.
Sophistication of that effort to provide in-
depth, operational expertise in specific com-
pliance problems of the criminal justice sys-
tem will depend upon the extent to which staff-
ing levels can be increased. (Emphasis added.)

Under optimum circumstances, according to LEAA,
eight additiong)i:“ professionals could be brought into
OCRC during Fiscal Year 1973. This is significant-
ly below what is needed, but LEAA maintains that the
influx of more staff would “seriously interfere with the

w-in' OCRC.” LEAA states that staff increases

work flow-in
of eight professionals also could be absorbed by OCRC
in an orderly fashion in both Fiscal Years 1974 and
1975, but this still falls short of what this Commission
perceives as an adequate staffing level. If also unduly

s

43,The Director is still at the GS-15 level.

43 The remaining professional is a contract compliance specialist.

44 1t should be noted that LEAA has conducted civil rights training sessions
for headquarters and most reglonal program staffs (who are involved primarily
in supplying Information necessary to resolve a complaint or conduct & review),
audit staff, and Stafe-employed auditors. A soon-to-be.published report. pre-
pared by the Lawyers’ Committes for Civil Rights Under Law for the National
Urban Coslition, indisatep that the G 1A ing Office and othere have
polnted out that LEAA’s 38.man audit staff is inadequate to perform propsr fscal '
audits for a program the size of LEAA, much less to assume civil rights enforce.
ment responsibilities.

N




. OVERVIEW

The Labor Department has developed some aspects
of an effective civil rights enforcement program. Its
compliance manuals are detailed, and its compliance re-
porting system produces an extensive amount of racial

‘and ethnic data, although it needs refinement.

" Nevertheless, major problems remain. The program

s understaffed, and decentralization of the Manpower

Administration has damaged the agency’s civil rights
program.

The failure of regional equal opportunity_ staﬁs\to
conduct adequate preaward or postaward reviews, in
terms of either number or quality, is related tg, both the
inadequate size of these staffs and their low productiv-
ity. The small size of the Department’s Office of Equal
Employment Opportunity, along with the significant
dilution of its authority caused by the decentralization,
offers little opportunity for that Office to serve in any-
thing more than an advisory, policymaking capacity.

A continuing difficulty is the Department’s depend-

local offices’ which are funded mostly by Federal grants
and administered by the State agencies. The intended
beneficiaries are primarily the unemployed and under-
employed.? .

In Fiscal Year 1972, over 10,000 contractual program
sponsors were engaged in manpower training programs,
ranging from Work Incentives Program (WIN) to the

‘Concentrated Employment Program (CEP).® These

ence on protracted negotiations with noncomplying

recipients. After 7 years of dealing with the same
States .and communities, there appears to be little
reason to extend discussions with recipients found to
be discriminating.

Il PROGRAM AND CIVIL RIGHTS

- RESPONSIBILITIES

The Department of Labor’s Title VI responsibilities
encompass the various manpower programs admin-
istered by its Manpower Administration (MA). Prin-
cipal recipients of DOL financial assistance are State
Employment Service (ES) and Unemployment Insur-
ance System (UIS) agencies and private contractors

-.. which sponsor manpower training programs.

E

The most important aspeet of DOL’s Title VI program,

. by far, relates to local offices of the State employment

security agencies. These State agencies in Fiscal Year

* 1973 will receive more than $400 million in Federal

assistance. The U. S. Training and Employment Service
(USTHES) is the mechanism for providing training and
employment services throughout the country. These ser-
vices are furnished primarily through a network of

Q
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programs typically provide employment, worktrain-
ing experience, referral, counseling, and other sup-
portive services to unemployed and underemﬂloyed
persons.* :

. COMPLIANCE MECHANISMS
A. Compliance Report Forms

DOL’s compliance repofting system elicits extensive -

racial and ethnic data on services provided to program °
beneficiaries, as well ds on the employment practices
of some recipients. Each State employment security
agency submits a monthly statistical report on persons
served by race and ethnicity.® This Employment
Service Automated Reporting System '(ESARS) con-
stitutes an integral part of DOL’s Title VI process.

Despite the impressive array of data available

through “this system, there is some question about
whether it is being used to the fullest extent. AccordinJ
to DOL, the ESARS reports “give a clear indication of
State agencies who may be in violation of Title VL.”
However, ESARS data are required only on a statewide

! Services providcd by the local offices fnclude testing, counseling, reforrai
to training, job develop job pl and followup.

2 Somc of lh' more prevalent forma of discrimination which may occur in
State agencies are: placing minority appii in occupational classifications
not commensurate with their qualifications; steering minorities to ‘‘dead.ond*
jobs or to certain employers only; serving discriminatory amployors; and failing
to employ minorities in numbers proportional to the racial and ethnic composi-
tion of the office’s population. Forms of discrimination which might manifest
themselves in Stato unemployment insurance programs inciude disqualifying
ciaimants on the basis of race or ethnicity and schaduling bcncﬁl-rlghll intor-
views on a racially lc‘rc_n(cd basis. . AR

3 Simflar programs include Operation Mainatream, Ncnghborhood Youth Corps,
Job Opportunities in the Business Sactor (JOBS), and the Natfonal On-the-Job
Training Program (OJT). ) -

4 Discrimination can occur in the seloction of enrollees by the program spon-
sors, as well ag in tho training, work experionces, and other supportive services
(e.5.. counsaling and placement) givon the participants.

8 Because of staff limitations, thess reports are required only z‘unrlnrly in somo
regions.
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basis,.and local office summaries are required at the dis-
cretion of the State agency. This limits the evaluation
capabilities of DOL’s regional staffs dnd obviously could
obscure discrimination at the local level. Although DOL
has a capability to collect other significant data (e.g.,
salaries and the location of jobs in which minorities

are placed), this information is not uniformly collected

or analyzed.®

Sponsors of MA programs submit data on the racial
and ethnic composition of participants. Accordingto
DOL, this information—used in conjunction with 1970
census data—gives an accurate picture of the sponsors’
Title VI compliance. DOL is attempting to develop a
“Universe of Need” profile for each program area. This
would assure that the race and ethnicity of participants
is equivalent to that of the eligible population. Until
this device is ready—expected to be the end of Fiscal
Year 1973—it will be difficult to identify many pro-
gram sponsors who have not achieved this balance.

'DOL is refining its compliance reporting system by
working—to use one example—with the ESARS
staff to develop the means of identifying civil rights
problem areas and facilitating the disclosure of specific
Title VI violations. DOL also ‘is developing’a self-
evaluation instrument . which would permit program
sponsors to assess their own compliance. This, how-
ever, is meeting resistance internally, as well as from
program sponsors.’

A revised monthly reporting system for all man-
power programs was discussed recently at a July
training session for regional equal opportunity staffs
and associate regional manpower administrators. This
system would follow an entirely new format. It is
being tested in the field, and the results are to be
reported by September 5, 1972. Notwithstanding the
many report forms already required from program
recipients, there is a need-—reflected in these efforts—
for a more effective system of evaluating and utilizing
the information collected on the forms.

Field civil rights staffs also must file regular
reports with the national office. These reports aid both
national and regional officials in assessing field com-
pliance operations. The reports are designed to iden-
tify problems in terms of delivering program services.
They summarize, on a biweekly basis, the handling
and status of complaint investigations, preaward and
postaward compliance reviews, and related equal
employment opportunity (EEO) activities, such as
liaison with other agencies and training. The limited
information solicited on these forms and the small
national office staff to review them suggest that these
reports are little more than a recordkeeping divice.®

Reporting on ES Staffs

Each State employment security agency is required
to submit an annual report giving the racial and
ethnic composition of its staff at all occupational
levels, its population served, and its applicants. A
report is required on €ach component office of a State
agency, along with_a consolidated State report.®

Examination of 'ES staffing is based on the concept
that lack of representative numbers of minorities on
the staff adversely affects equal opportunity by making
the staff less effective in responding to the manpower
and employment needs of the community. Instructions
concerning minority representation on ES staffs re-
quire all agencies to submit a minority staffing plan,

. showing goals for each local employment service and

unemployment insurance office. This plan is part of
the State’s Plan of Service, which constitutes justifica-
tion for the agency’s budget request.!®

Each State agency’s minority staffing is evaluated
against the goal of making its staff at least parallel,
at all levels, to the racial and ethnic compesition of
the Sthte’s population and, ideally, to the applicants
it serves. This Commission noted in its One Year Later
report, however, that State plans projected through
Fiscal Year 1972 did not seem sufficient to overcome.
the effects of past discrimination and that it was not
clear how much time DOL would give the States to-
achieve representative levels. These issues deserve
continued attention !! in the forthcoming regional |

‘s Ths snalysis would show, with more precision, the effectivenass of services
furnished by local offices.

& Sell-evaluation forms aiready are used both by ES agencies and MA con-

“Uractors, so the Instrumaent referred to is evidently u revision. In any evant, the

significance of such & system turns on whether it s a substitute for, or supple-
ment to, ¢omprehensive Federal monitoring.

* Form MA 7-91 reports ths nyhber of complaints received and closed and the
numbes of reviews initiated and closed, by program. 1t provides space for & brief
narrative on other EEO activities. Forms MA 7.92 and MA 7-93 summarize,
respectively, each compliént reviewed or closed and each review initiated or
closed. Space is provided for a summary of findings, recommsndations, and nego-
tiation results. It is difficult. however. to concelve of the netionel office ataff baing
ahir to discern investigative deficiencies by examining env of theas docu-
ments - asidde from detecting. perhaps. unjustified time lags.

® When instrueiions for this uniform system were promulgeted, the 1963,
Federal Merit System Standerds of Parsonnel Administration were In affect.
These standards simply prohibited discriminetion in personnel actlons. The)y
have been superseded by 1971 stenderds which not only prulnlbh discrimination
but mandate a program of affirmative action to assure cqual employment oppor-
tunity in sdministering the State system. Sce Field Memorandum No. 434-71.
Oct. 27, 1971, transmitting U. S. Civil Service Commission interpretations or
Federal standards for State and local merit s¥stems serving grant-aided programs.

10 §oe General Administretion Letter (CAL)} 1452, Jan. 14, 1972, and Fleld
Memorandum (FM)} No. 60-72, trensmitting instructions for preparing the Fiscal
Year 1973 State Agencies Plan of Service, Plan of Operation, and Budget In.
struction (including instructions for completing Form MA 4.51, which relates to
minority group staffing plams )},

11 A recent repart from the regional manpower administrator in Atlanta high.
hights a potential problem area. It points out that Alebama e operating under
court order which directs the State egency to employ minority group membars
on a basis compsrabls to the minority populetion of the State. The report notes
that the agency has made a concertsd sffort to recruit and hire minorities
who ore not required to take written Merit System bxaminations for intermit-
tent snd lesa than full-time employment.' As a result, that agency has aex-
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reviews and subsequent national reviews of State
agency staffing plans being submitted as part of the
Fiscal Year 1973 Plans of Service.'?

The importance .of seeing that States establish

" reasonable goals for minority staffing in all offices, at

-

all occupational levels, cannot be overstated. It is
imperative that the phase of the State Plan of Organi-
zation relating to minority staffing be carefully scruti-
nized by the national office before the Regional Operat-
ing Plans are approved. It would seem, however,
that the responsibility for maintaining continued watch
over State implementation of minority staffing plans
should rest largely with the regional civil rights staffs,
with the headquarters OEEO supplying support and

technical assistance.

B. Preapproval Reviews

In the second half of Fiscal Year 1971, regional
EEO personnel conducted 295 preaward compliance
reviews of contractual programs. In all of Fiscal Year
1972, however, only three were performed.!® It is

lﬁi{ult to account for this sharp decline, since all of
‘the more than 10,000 MA program sponsors were
either funded for the first time or refunded during
Fiscal Year 1972. *

Preaward reviews may be performed onsite or simply
at the desk. DOL manuals and handbooks indicate
a clear preference for the former, but they recognize
that the large number of contracts may dictate an at-
the-desk review. Further, the MA Manual on EEO

n§u‘Pp11cs criteria for determlmng when to conduct an
onsite review:

When a proposal is received from any spon-
soring agency or company against whom a
valid complaint has been lodged within 3
years of the date of the proposal or against
whom there is evidence that the company has
been traditionally unfair in its employment
practices . . . [and in the case of] and con-
tract awards totalling 850,000 or more . . .
if the contractor receiving the award is new
and }i_nknown to the contracting unit.

Notwithstanding "the adequacy of DOL’s guidelines
for preaward reviews—aimed at both Executive Order
11246 and Title VI matters—almost no preaward
reviews were performed during Fiscal Year 1972,

C. Postaward Reviews

DOL guidelines for conaucting compliance reviews
of both ES agencies and MA program sponsors are
extremely comprehensive and well organized. Never-
lhelcss,‘ the compliance reviews examined weresdn-

Q

\

complete in terms of noting whether recommenda-
tions for corrective action actua]ly were being imple-
mented.

. According to the Compliance Officers Handbook,
established policy calls for each regional office to
conduct an annual compliance review of each State
ES agency and selected local offices, as well as each
major contractual program in the region. The term
“major™ is not, however, defined.

In Fiscal Year 1972, there were 2,825 State ES and
UIS offices and 10,613 MA program sponsors subject
to Title VI. Yet, departmental personnel conducted
only 160 onsite postaward compliance reviews during
this period.' This averages 14.5 reviews per region.15.
Even allowing for time spent on preaward reviews
(only three were reported for Fiscal Year 1972),
complaint investigations, and other Title VI activities,
it would appear that the present staff —while in-
suﬁic:cng to perform the number of reviews desirable
~—is probably underutilized.

DOL says the total of 160 reviews “reflects the
concern: of the regional offices in reviewing the areas
(1) where problcms have been found in the past or
(2) GAR (Government Aulhorizéd Representative or

~ project officer) reports indicated the likelihood of

problems requiring quick attention.” These criteria,
conceivably useful in setting priorities, are clearly

. inadequate as the sole criteria for scheduling reviews.
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They would tend to restrict reviews to the few recipients
which have been reviewed in the past. They would
cause the civil rights staff to rely heavily upon the
unsophisticated judgment of GARs 1% for identifying
new Title VI problems.

In addition to the guidante for conducting com-
pliance reviews in the MA Manual on EEQ and the

7

ceeded the minority populstion per in Infer ¢ and part-time jobs,”
soms of which last 1) out of 12 months in the year.'* Ths suitability of this
practice ls somewhat dubious, since it is unclear whst eventuslly happens to
these part-time smployces. -

12 As noted in s Msy 1972 memorandum from ths dsputy manpower sdminle-
trator to the acting regiona]l manpower gdministrator in Chicago, snactment of
ths 1972 Equal Employmsnt Opportunity Act brought the employment
practices of Stats ES sgancies within the jurlediction of the Equal Employment
Opportunity C The izad the progresa made by
States within ths region, noting some statawida daﬁei‘lnciel. It stressed the im-
portance of the reglonal office Identifying local offices whare minoritics are
under-represented. It was pointad out that haavy minority staffing in one or two
metropolitan offices, or in State headquarters, is an unacceptabla means of
achieving proper representation in ststewide totsls. Similsr lettars pr bl
wers sent to other reglonal manpowsr administrators.

13 Thl; ﬂgurc is based on DOL's response to an OMB quellionnllrl DOL
failed to r | to this C s q on this subject.

"1t is not knowr how many revisws ware ES/UIS opaullonl'nnd how
many wers ol program sponsors.

15 Since there are, on ths average, 2.4 staff persons in sach ragion devoting
tull-time to Title VI activitics, each staff person sbout slx 14
reviews during Fiscsl Yesr 1972, Six ol the 11 ragions hava a staff of
two; three regions have threa each; one has lour; and ona has only ona.

18 This Is especially true in light of the fact that GARs lpcnd only 5 percent
ol their time on_Title VI mattars.
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Compliarce Officers Handbook, supplemental instruc-
tions have been issued by some regional manpower
administrators. The quality of these supplemental in-
structions varies considerably, judging from the samples
Commission staff reviewed. Some uniformity, it would
appear, is desirable.

Nineteen recipients were found in noncompliance
during Fiscal Year 1972 In two cases, involving MA
program sponsors, the finding was that unequal ser-
vices had been provided to Spanish surnamed in-
dividuals in counseling and testing. DOL initiated
action in February 1972 to terminate them, but has
taken no such action against other noncomplying re-
cipients.!” Other cases of noncompliance were being
negotiated or were in some stage leading to negotia-
tion; e.g., formulation of recommendations. Consider-
able followup will be necessary to assure conformity
with any commitments negotiated.

D. Complaint Investigation

DOL received 168 Title VI compldints “d\lnng,

Fiscal Year 1972. It is difficult,
DOL’s system for handling complaints.'®

however, to assess

E. Monitoring of Field Activities

Because of the decentralized nature of DOL’s equal
opportunity operations, complaint investigations and
compliance reviews performed by regional staff are
not routinely submitted to the national office for con-
currence or examination. Aside from onsite monitoring
(discussed infra), the only basis for assessing regiontl
equal opportunity performance has been the biweekly

_reports {discussed supra) which appear to be more for
" 4ecordkeeping than evaluative purposes.

Onsite reviews of regional offices by headquarters
staff constitute the principal means of monitoring
field operations. These are supposed to be conducted
at each regional office on a semiannual basis. Reviews
of the 11 regional offices were scheduled for April
through June. As of the middle of August, however,
only one—Region - [I—had been reviewed. It was
DOL’s expectation that the rest would be completed
before September.

The draft review of Region Il disclosed a number
of serious deficiencies. These included overreliance on
interview statements and general observalions in com-
plaint investigations, to the neglect of indepth record
searches; the cursory nature of compliance reviews
of State ES agencies, which tend to focus on program
operations of local offices rather than on their equal
opportunity posture; the absence of a workable system
for conducting preaward reviews,resulting in a mini-
mal number of these reviews; and thc failure of project.

. £y
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officers to monitor field activities, apparently because
of lack of training. The review also noted that an
absence of complaints does not necessarily mean an
It added
that in-depth compliance reviews of ES offices probably
should be planned, and a wide segment of the com-
munity should be contacted in the course of the
reviews. This reference suggests that indepth com-
pliance reviews are not conducted as a matter of course.
And it would seem logical that interviews of minority
citizens be an integral part of any compliance review.!®

absence of equal opportunity problems.

Regional operations can be improved only if de-
ficiencies discovered in a review are promptly “cor-
rected.? Rather than waiting until the next onsite
review, national office personnel should require full
reports on corrective actions as soon as they are
taken.”!

IVv. ENFORCEMENT -ACTIONS

)

DOL’s strategy toward noncomplying recipients con-
tinues to be one of negotiation. No administrative sanc-
tions, such as fund terminations and grant defcrra]s,
were invoked during Fiscal. Year 1972. This Commis-
sion has repeatedly criticized DOL for this stand,
maintaining that it often has resulted in protracted
negotiations that compromise the spirit, if not the
letter, of Title VI.2*

A sense of DOL’s reluctance to impose adminis-
trative sanctions or take judicial action against non-
complying recipients can be obtained from instruc-

17 Moreover., no prospective MA program sponsors were harred because of
findings made in preapproval reviews.

1% Although most complaints were disposed of expeditiously, the notation re-
e.g.. '‘remedied”
received in October 1971, the allegationa were

garding disposition of many complaints was unapecific; or
“closed.”
substantiated.
vagueness about the nature of many complaints. Others showed such datea e
Jan. 7. 1971 and Nov. 26, 1971 but reflected nothing under findinga or disposition.

Many related to such non-Title VI jssues as ege o7 sex discrimination, rafslng

In one complaint.
but the complaint was stili pending. There waa conaiderable

questions about whether all 168 complaints actually involved Title VI,

19 See the Compliance Offickrs Handbook (revised Jenuary 1972) at 41.

29 Some of the dtﬁrlencie‘! noted in a September 197! summary of & moni-
toring visit to Region 1l (a.g.. weaknesses in choico ol evidence used to sup-
port points in complaint investigations and compliance réviews) seom to have
persisted. * '

21 For example, if compliance reviews of ES agencies are found to be auper-
ficial, as waa the case in Region 11, the regional staff should be required to sub-
mit each review for national office analysin. This would ssaure immediate correc-
tive action. DOL intends 1o supplement the preeent monitoring syatem with in-
ternal studies based on the EEO biweekly and quarterly performance reports.
With respect 1o the biweekly reports, at least, the value of such studiea would
seem to be limited to measuring quantitive aspects of perlormance. DOL notes
that in Fiscal Year 1973 EEO activity will be included In the Operstional Plan-
ning and Control System (OPCS), the principal regional and natonal manage-
ment system for all MA programs. The implicationa of this step are unelear.

22 A memarendum of understanding finally wea agreed to by DOL (along with
the Department ol Justice) and the Ohio Buresu of Employment Servicea
(OBES) in Nolember 1971 ~more than 3 yeers after discrimination by this
agency was disclosed by a DOL Investigation. While the delay in reaching a
settlement wes partly cauaed by e chenge in Administrators. this change did
not occur until more then 2 years after the civil action was originally filed,

i3
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“tion will be- closed by letter.”
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tions to recipients«in one region,?® intended to apprise
the recipients of the format for Title VI negotiations.?*
.One of the issuances concerning ES agencies stites
that “once full implemetation- is assured, the negotia-

followup rev1ews, but nothing is said about admlms-
trative or judlcml proceedings—conveying, by i
absence, the impression that no such action is se .lously
contemplated.?

California supplies an 1Ilustratlon of DOL s approach
to negotiation with noncomplying recnplen{.,s. In De-
cember 1970, final reports on an investigation of the
California Employment System disclosed that the
system was “operating in a manner that constituted
different and ioferior- service to non-English speak-
ing minorities,”” There were ?nore\ than 10 specific
findings of discrimination. Nevertheless, the .agree-
ment negotiated between DOL and the California
Departmefit of Human Resources Development (HRD)
—sign
were made—stipulated that “there were no overt.vio-
5 of Title VI ... disclosed in the_ recent com-
plighce reviews  conducted by the Departmenl of

) (3nse o a Lommission questlonnalre more than a
mpnth after the agreement became final. -

V. MISCELLAN EOUS 5 ,

uor."‘z" This completely contradicted DOL’s re”

Mention is- made of -

.-
v

o
’ .
. f

especially the client group reﬁresentativeﬂ, should be
prohibited. There should be a presumption of a Title
VI violation if there is a_substantial dlspanty between
the proportion of council membergfrom a particular
minority, groip and the proportl(\f clients from
that minority group. .

VI. 'ORGANIZATION AND STAFFING

There has been virtually no change in ecither the
organization -or %taffing patterns of DOL’s national
and regional Office of Equal Employment Opportunity
since this Commission’s last followup. There was

. ‘merely a net increase of two staff persons.’

approximitely 9 months after the findings .

DOL intends’to maximige the Title VI responslbll-
ities of the Government Authorized Represéntatives
(GARs) who- are resf)onslble for the overall perform-
ance of MA" contractors and State ES ggencies.
According to DOL, the GARs presently devots 18
man-years to Title VI matters, or. approximately 5 per-

23 Negoliations ~!or ‘uoru‘cﬂ" action continus to ba decantralized. Although

- other regions may hava dssusd diffarent types of memorsnds, the cited issuanc-
. esars probably’representative of tha negotistion spproach in sll regions.

Ll See. e.g.. ES Agency Issusnce No. 80- 72 from T. C. Murrall, Acting Re-
gionsl Manpowsr Administrator for Region VL. to all State Eimployment Sacurity
Agsntles. Mar. 24. l912 Su slso CEP Sponlor Issusncs No. 38:72 and Publlo

Service Careers snd W Carcers Sponsors lssuance No. 1172, ssme dste snd

N %
The Manpower Administration’has not formulated .

a policy on the applicability of Title VI to all planning
and advisory bodies, but its established policy for the
Cooperative Area - Manpower Planning System
(CAMPS)” implies some racial and ethnic require-
ments.?

Aimed at esmblishing a ‘system for cooperative
planning of and conduct of manpower training and
supportive services, CAMPS was revised in May 1971
to correspoiid to the decentralization of DOL’s MA.
The primary purpose of the change was to set up a net-
work of area and State manpower planning councils,
funded principally by DOL, to serve in an advisory
capacity and identify manpower needs, set priorities,
and develop comprehensive manpower plans.

The revised system set general principles for se-
lecting members of the planning councils. Although a
requirement for minority group representation was
not specifically enunciated, it was implied.?® From a
civil righta perspective, more explicit guidelines would
be desirable.’® Since these: bodies receive Federal
assistance and formulate plans which affect the in-
tended beneficiaries of manpower programs, discrim-
inatory menfberships would clearly violate Title VI.

Discrimination in selection of council members,

Q o
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region.

25 Jysuances to MA sponsors carry s vegue implication of possible snforcamsnt
sction: *If recurring 'l'hl;_- V1 violstionssara noted, s datsrminstion wlll havs to
be mada concerning necasssry enforcement sction.**

8 Some discriminstory findings (e.g., practically sll job orders postad for
applicants ware in English) '-'lr.'s‘l)imlﬂlfﬁld in prior DOL correspondence but
wers not dealt with specificslly in lh"'-;. Tha 1 of the sstilamant
scems wesk in perts, For &xample, it steted that “Sarvices in lsnguagss other
then English sre.construsd se s client nced to ba mat within tha constraints of
fessibility and ressonability snd within the -dmlnhu-llvc discration of Humnn
Resources Devalopmant.**

The sattlemont seamingly cites Carmona v. Sheffield, 325 F. Supp. lul
(D.C. Galil. 1971), ss authority for this proposition. Ths cesa involved &n al-
legstion by Spsnish spasking citizens thst they had besn denisd equsl protaec.
tion bacsuse HRD, in sdministering ths unsmploymsnt insurancs program,
canducts §is sffeirs in English. The action was dismissed, tha court holding that
this is s public policy question for ths appropriata legislstiva bodies.

in view of ths fect, however, that DOL investigstors found thst non-English
spesking minorities wers racelving infarior ssrvices, the sgresment to psrmit ad-
ministretive discretion in desling with o r izad client need seams unwar.
rented. Thc Carmona decision was not bindi on DOL, whioh clssrly had
autharity to use He sdminlstrative discretion to go beyond ]ud!phl raquirs.

\

ments.
. 3T CAMPS is MA's _mejor plenning snd sdvisory mechsnism. Through this
system funds sro provided for §l-" snd locsl menpowsr plenning steffs, which
cooperste in msnpower pl g. CAMPS lvad out of a 1967 interagancy
agreement (CAMPS Intersgancy Cooparstive Issusnce No. 2, March 8, 1967).
Present members of the sgreemant src the Deperiments of Labor; Heslth, Edu.
cetion. and Wellsre; Housing snd Urban Development; Agriculture; Interior;
and Commerce; tha Office of Economic Oppoftunity; the Civil Sorvica Com-

{ssion; and the Envir tal Protection Agsncy.

2% Sue CAMPS. Intersgency Cooparstive Issuanca No, 72.2, May 21, 1971,

2° For example. the principles stated thst “ollant group rapresentativas’
(1.e.. persons sslected from smong the bsslc populstion groups of menpowar
progrem cliants) should be represontativa of snd hlv9 the confidence of ths
communities from which they sre chosen.

%0 A clarifying mamorsndum from tho New En‘lnnl regional manpowar ad-
ministzator to ail Covernors end mayors in tha regiot relteratas the nead for
belance smong the thros sectors (i.s., clisnts, sganoy.sponsor and businass.
lebor) from whieh council membate are sppointed. The memorsndum speci.
fically radefines what ie mesnt by cliont sector raprasentstives and clserly sug-
gests that the guidelines pormit axcessive lstituda in sppointing counvil mam-
bers. thus failing to sseure sn equiteble balsnce.

1id




;EK

Aruitoxt provided by Eic:

/

,//

cent of their time. Added to a civil rights staff of 34,
this constitutes 52 man-years expended on Title VI.*!

Even assuming optimal use of civil rights staff, GARs
and others, DOL clearly is not adequately staffed to
fully discharge its Title VI responsibilities. The per-

sonnel shortage seems particularly acute at the national

L

level, where responsibility for monitering regional Title
VI activities rests.32

31 This unaccountably does not square with DOL’s July 1972 response to an
OMB questionnaire. That responss reportsd 32.6 man-years expended on Title VI
matters, °

33 The shortage is heightened by the decentralized nature of DOL"s civil rights
organization, which precludes the national OEEO from exercising line author.
ity over regionai civil rights staffs.

7
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OFFICE OF ECONOMIC

I. OVERVIEW
OEO% Title VI program is not extensive. The

agency's major civil rights problem is allegations of
OEO and CAA’ employment dmcnmination. and that

. is handled by means other than Title VI. OEO

‘utilizes pre-grant reviews effectively. Requiring an
affirmative action plan for both program participation
and eémployment is a good practice. Insufficient at-
tention.'however@rplid to determining- whether the

plans are in fact implemented by grantees.

Further, the OEO civil rights program is adversely
affected by the failure of OEQ’s Office of General
Counsel to act promptly on important jurisdictional
queshons assigned to it.

" OEO'S PROGRAM AND CIVIL RIGHTS
" RESPONSIBILITIES ‘

The Office of Economic Opportunity was established
by the Economic Opportunity Act of 1964. Its major
programs are administered through Community Action
and Special Purpose Agencies. Through a variety of
component programs—such as Legal Services, Com-
prehensive Health Centers, and Neighborhood Centers
— the Community Action Agencies (CAA) provide
financial support for local antipoverty campaigns in
urban and rural .areas, on Indian reservations, and
among migrant and other sensonally
workers.!

OPPORTUNITY (OEO)

. coMPLIANCE- MECHANISMS
A. Pre-grant Reviews

Unlike the grantees of many other agencies, OEO
grantees are primarily community groups that organ-
ized in order to qualify for OEO fundings and did not
exist as separate entities until they receive OEO grants.
The pre-grant review consists of an examination of doc-
uments submitted to justify funding or refunding,
Among those documents are (1) an affirmative action
plan for ensuring equal opportunity for participation
in all phases and levels of grantee programs, and (2)
racial and ethnic data on minority groupa in the target

area. Grant proposals are examiined jointly by pro-.

gram and human rights officials in OEO'’s regional
offices. ’ ‘
B. Affirmative Action Plan : Bt

OEO feels that its major civil rights thrust is its
affirmative action requlrement, rather than onsite re-

- views or complaint resolution. The agency believes

it.can hetter reach grantees through affirmative action,

_ since it conducts few onsite reviews and affirmative

employed '

Many of the Specnal Purpose Agencies are mvolved'

in research and demonstration projects in such fields
as community development, urban and rural economic
development, early childhood development, and educa-
tion.

The OEO’s Office of Human Rights is responsible for
developmient implementation of OEO’s civil rights
policies. The. Office’s concerns extend beyond Title
VI to special grant conditions relating to civil rights.
For example, under General Conditions issued by OEO,
.. civil rights coverage has been extended to the employ-
ment of grantees

110

110

action plans are required for funding or refunding a
project.

While draft guidelines for grantee affirmative action
plans have not been formally issued by OEO, similar
guidelines have been developed by regional 5lhrectora
and circulated to grantees. Since it is known that re-
gional directors will not accept grant applicltions until
an acceptable plan has been submitted, grantées have
regarded the regional guidelines as binding.

Essential elements of the affirmative action plan are
equal employment opportunity within the grantee
staff and the staffs of the vendors from which the gran-
tee purchases goods and services; equal opportunity
in benefit participation and distribution; and the fos-

! Some of OEO's successful progtams have been trensferred to older and larger
Federsl egencies. For exemple, Head Start end other child care progrems
heve been delegated to the Department of Health, Education, and Welfare;
the Job Corps program to the Menpower Administretion of the Department of
Labor; and VISTA to Actlon.

Tl
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tering of institutional change in the community. Defi-*

nitions and instructions relating to the latter require-
ments are vague.? : .

C. Compliance Reviews o

Compliance reviews are postgrant reviews conducted
onsite to determine whether the affirmative action
plan has been implemented, and/or whether the gran-
tee has carried out any requirements imposed as a con-
dition far continued funding.®

Duting Fiscal Year 1972, only 44 onsite compliance
reviews were conducted—33 less than in Fiscal Year
1971. The number of reviews conducted by regional
offices ranges from zero in San Francisco to 18 in At-
lanta, with the average for the 10 regions being ap-
proximately four. All of the grantees reviewed were
found to be in some degree of noncompliance. The
majority of the problems involved employment prac-
tices and conflict between minority groups seéking
equitable repre’senmtion and services.*

No action has been taken during Fiscal Year 1972 to
terminate grants because of noncomplidnce with civil
rights requirements. quever. grants have been ter- -
minated for violation of program requirements,’ and -
some of these grantees were also in violation of Title
VIS Other methods used to get compliance are vol-
untary negotiation, backed by the threat of fund ter-
mination, and the imposition of special requirements
as conditions for continuance or refunding.? Time-’
tables fot corrective action are not given, apparently
because refunding is primarily on a short-term (e.g.,
annual) basis, and the grantee risks not being funded
if the corrective steps are not taken.

OEO still lacks a system for determining compliance
review priorities and conducting periodic reviews.
The number of compliance reviews conducted is in-
adequate for an agency with approximately 1,800
grantees.® Because there have been few new grantees’
in recent years, the agency is primarily refunding
existing programs. It would seem that the limited scope
of operations would facilitate better compliance en-
forcement, but such has not been the case.

—

D. cComplaints

OEO complaint processing has been decentralized
for several years. Each grantee must have an equal op-
portunity officer to receive and resolve Title VI com-
plaints. If the complaint is not resolved there, it is
forwarded to the regional level where effort again is
made toward voluntary resolution. Complaints that
cannot be resolved, and those involving ‘discrimination
in grantee ‘employment practices, are sent to Wash-
ingtonﬁfm‘ investigation and resolution. The Inspec-

o
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tion Division, which performs the investigations, has

been reorganized so that three inspectors spend full-time
on civil rights complaints, This has improved the time-
liness of resolving Title VI complaints. Complaint in-
vestigation reports reviewed by this commission- were
well documented and comprehensive. .

'

E. Policy Issuances

*Instructions on three important dssues regarding the
extent of OEQ’s authority have been drafted and are.
awaiting a determination by the Office of General Coun-
sel. The issues involve vendor compliance, grantee af-
firmative action, and discrimination complaints against

_grantees involving employment, program particpation
- and benefits. Accord has not been reached within OEO

on the extent to which it is empowered to bring its
grantees into compliance. -
The draft instructions have been under consideration

foronenrly-a year, an’ inordinate length of time to defer -

policy statéments. Reluctance ' to issue a policy state-
ment clearly within the applicability of Title Vi—such
as the instruction on complaint resolution—is totally un-
warranted, ' .

IV. ORGANIZATION
A. Structure i
The Office of Hn,mar? '

lights is the responsibility
of the Aaadciate_Dirc:e%r of ‘Human Rights, who
reports to the Deputy Diréctor and Director of OEO.,
The regional human rights chiefs work under the
guidance and instruction of the Associate Director

.7 "nm thros slemants of the inatitutional chengy sspect of thae plen are that the
grantes stafl be lamitier with siisting oivil rightstlaws governing the community,
served | thet the grantes utilise its }urnhuln. powsr by buyiog irom firme that
preciics nondlscriminetion; and thet the grantes identify Isoriminstory IRstitur
tional prectices within the commupity ends dclnrmln%ﬁ 1o meke nNacessaly

s changes. No examples of discriminatory institutions! practices sre glven, nor Is

any inlormation provided on how o communlity eotion agency would be eble to
undertake such sgtion. A deBoltion of Institutl ] change and Its t
is not providsd.

5 Other onsite Investigations are condusted in resolving complaints, but thess
are not considerad compl_llncc reaviaws. ’

¢ {neressed awaranass by OEO of the neads ol poverty groups of a nimber
of racial sod sthnio beckgrounds (sa.g.. Pusrto Ricans. Chinase, ltallan Amerl-
cans, snd Healdio Jaws) and the haightened Intercst by thess groups in OEQ pro-
grams has put s strain on the egency’s complience affort. SBome groups formerly
did not sesk to associate with OEQ programs. Others ware not organizad to es:
tablish & progrem. Flnally, OEO toole s narrow viaw ol lte Tresponsibility, Now
thet this has ch d. thers is itlon lor trol of CAAs and lor sno
“'aquitable’ shere of OEQ's diminlshing resources.

© CAAs have basn terminated for s varlaty ol ressons, Insluding mlisallo:
ostion of funds, insfaectiva oparation, and fallure to reach targst groups.

® In some cases, Titla VI terminatlon pr_gcoduru were
b of thelr b neture.

T A Coloredo CAA suppll an pla of epacial conditlons In s grent agrea:
ment. Tha sthalo composition of the CAA board, advisory committes, and staff
did pot reflact ‘the population of tha target ares snd ineuficlent outresch werk
had bean dpne to resoh non-English tpeaking residants. Reguirementa to cor-
roct these matfers ware writtan Into the grant agresmant es spaclel conditions
1o be mat.

% Thete aro 1,000 C
cles.

Ity Actfon Ag ! n;|d 800 Spacisl Purpose Agen-
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for Human Rights, and under the ‘Wdministrative

direction of the regional office directors. Compliance
decisions are made by regional office directors, under
recommendations from the Office 8f Human Rights,

B. Staffing

OEO has no full-time professional Title VI staff.

There are 14 full-time professional human rights of-
ficials who spend more than half of their 4ime on
- Title VI enforcement. The 14 consist of three staff
members in the Washington headquarters office, & hu-
man rights chief in each of the 10 regional offices, and a
full-time assistant in the Atlanta office. A major problem
for OEO at this time is charges of employment discrimi-
nation, 5o the human rights staff spends large amounts
of time on complaints from within the agency and its

- grantees, As a result, Title VI compliance receives in-

.. sufficient staff attention. . .
The Office of Human Rights has conducted no

112
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onsite fbmonitoring of the operation of field offices,

although Washington staff members do occasionally

join regional staff in conducting onsite reviews. A

system has not been devised whereby regional human

rights offices are required to submit periodic work

plans or assessments of regional civil.x:igh\tu»_roblems.
. _

C. Training .
Human rights training programs have been held for:

the executive and middle levels of OEQ’s management

and field program staff to sensitize them to civil rights
responsibilities. Five regional offices have held human
rights training programs for CAA directors and equal
opportunity - officers. Generally, the programs last

several days and are. directed by regional human rights

chiefs, with participation by the associate director of
human rights and, in some cases, outside consultants.
There are plans to expand the program to the remain-
ing regions during Fiscal Year 1973.




DEPARTMENT OF TRANSPORTATION (DOT)!

. OVERVIEW

Both the Federal Highway Administration (FHWA)
and the Urban Mass Transportation Administration
(UMTA) have markedly improved certain aspects of
their compliance programs. Other aspects, however, re-
main deficient, and signs of progress have been mostly
promissory.

Neither Administration has been particularly inno-
vative in identifying the long-range civil rights im-
plications of its programs and the coverage afforded by
Title VI. FHWA, for example, has not determined the
extent to which Title VI applies to opportunities gen-
erated or facilitated by highway construction. Even
where Title VI issues have' been identified—for ex-
ample, the selection of contractors— a uniform method
of dealing with these matters has not always been
spelled out.

UMTA has substantially improved its Title VI en-
forcement mechanism by establishing a system for ana-
lyzing the civil rights impact of proposed projects be-
fore funds are allocated. While the system has weak-
nesses, it is better than FHWA’s by a wide margin.
FHWA still has not developed even the most elemen-

tary system for collecting racial and ethnic data which -

could be used in preapproval reviews.

Despite the continuing need to identify more specifi.
cally what constitutes noncompliance and to develop
more refined guidelines for postaward reviews, FHWA
has materially upgraded the postaward aspect of its
Title VI enforcement. UMTA also has improved the
quality of its Title VI postaward reviews, but UMTA’s
treatment of Title VI aspects continues to be some-
what superficial.

A notable. weakness in the enforcement programs of
both FHWA and UMTA is their lack of civil rights
staff. The manpower shortage is particularly acute
at UMTA, where a drastic agencywide cutback has
been experienced. This has significantly undercut the
work of UMTA’s Offie of Civil Rights and Service De-
velopment, which has signoff authority on every proj-
ect. ’

113
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IIl. PROGRAM AND CIVIL RIGHTS
RESPONSIBILITIES

FHWA administers a number of grant-in-aid pro-
grams through which financial assistance is provided
to States—principally for planning, construction,
and improvement of Federal-aid highways.? Although
matching funds are required, Federal outlays for
this program have been extremely large. Fiscal Year
1971 obligations exceeded $4.6 billion and are ex-
pected to rise to $5 billion in Fiscal Years 1972 and
1973.2 ‘

Major Title VI implications of the Federal-aid high-
way program relate to the immediate and direct conse-
quences of highway location and construction—in-
cluding such matters as community disruption 4 and
family displacement and relocation—and to the future
impact of the program in terms of housing and em-
ployment opportunities generated by the highway.
The latter category involves such issues as suburban
access, urban polarization, and central city viability.®

Highway location and design carries significant Title
VI aspects. The kinds of problems that can occur at this
stage may relate to the failure to obtain minority in-
put in the planning process; the highway's creation of
artificial barriers between majority and minority seg-
ments of the community; undue disruption of minority

1 This snalysis will desl oxclusively with the two sdminlstrations within DOT
which have tha most significant Titla VI responsibilities: the Urban Mass
Transportation Administration snd tha Federal Highway Administration, Operat:
ing agencies administoring programs with less significant Titla VI Implicationa,
such as the Federsl Aviation Administration, will not ba examinad here.

2 Principal source of thesa funds s tha Uighway Trust Fund, cstablished by
the Highway Revenue Act of 1956 for tha exclusive purpose of fnancing high-
waYS.

& Most of the Federal funds ara earmarked for tha 42,500-mile national Intere
state systam (projactad to be complatad by 1980 at a'total cost.ol approximately
$89 billion). for which FHWA pays 90 percent of the costs. FHWA aleo pro-
vides matching grants for Stata snd urban eystems.

¢ Soe tha proposad smandment to FHWA Policy and Procadure Memorandum
(PPM) 20.8, which would require State highway depariments requesting locs
tion or dasign spproval for a project to discuss the snticipated economic. s0:
cial, and environmental effects of the proposals and altarnatives. This would
Includa the highway's impact on minority community cohesion. (37 F. R,
8398, Apr. 26, 1972).

¢ FHWA now concedes that mare access to highways regardless of race or
cthnicity is an overly simplistic view of the Title V1 implications of the Federal
aid highway program.
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communities; and racial discrimination in relocating
families.

How FHWA interprets these aspects of Title VI is
unclear. Considerable vagueness surrounds the inter-
pretation. Except for what can be ‘gleaned from
FHWA’s interim Title VI review procedures (dis-
cussed infra), the Title VI regulations and supple-
mentary materials offe¥ing _precise criteria.

Highway constructiph generates—or, at least, fa-
cilitates—such oppértunkies as the growth of employ-
ment centers in suburban areas of new housing.
Viewed in this context, the opportunities become bene-
fits of the program. If & disparity in their availability
exists along racial or ethnic lines—possibly attribut-
able to lack of open housing | near the new 6pportunities
—Title VI has been v1olnted.x .

The argument usially advanced against this position
is that these opportunities are not benefits of the pro-
grams. Rather, the counterargument runs, highways
are constructed to meet identified transportation needs,
some of which are generated by the opportunities in-
stead of the reverse. Ii‘.ﬁ the argument cannot be
examined exhaustively in $his analysis, it is worth not-
ing if only to point up “the \need for clarification.®

Selection and retention of cpntractors and subcon-
tractors also are covered by DOT’s Title VI regulations.
These matters should be distinguished from the em-
ployment practices of contractors, which are covered
by Executive Order 11246. The former is an area with-
in the purview of Title VI which has received little at-
tention at FHWA. It involves such issues as prequal-
ification of contractors, bonding requirements, and the
size of contracts which have significant civil rights
implications.” FHWA receives a quarterly regional
report identifying minority contractors; this report is
simply transmitted to DOT personnel. No attempt has
been made to analyze the extent of the problem.
Furthermore, there is no uniform FHWA policy which
would increase minority representation among high-
way contractors through such metheds as reducing
the size of contracts or waiving bonding requirements
under certain circumstances.?

Employment practices of State highway depart.
ments merit brief treatment. With the exception of
the“Applachia Highway Progrnm Title VI generally
does not apply.® DOT’s “model” Title VI regulation,
however, stipulates that when discrimination in em-
ployment practices tends to result in discrimination
against the intended beneficiaries, the employment prac-
tices become subject to the Title VI regulation.! No ef-
fort really has been made to identify what employment

to do 30 may be obviated by 1972 amendments to Title
VILn

DOT continues to consider a proposed regulation
which would extend coverage of employment practices
to all DOT recipients. In the meantime, reviews of
employment, pfncticelof State highway departments
are based on "Executive Order 11246 and the 1968
Highway -Act, dnd are performed as part of Title .VI
compliance revidws and complaint mveshgatlo . The
reviews seem to suggest that the policy is not belng uni-
formly applied.!? e

UMTA’s grants are made to State and local public
agencies to assist them in providing facilities and equip-
ment for urban public_transportation.’® The kinds of
discrimination that might surface in UMTA’s grint-
in-aid programs are similar to those in the Federal-aid
highway programs. Discrimination is prohibited on
public vehicles operating as part of a federally as-
sisted project, in the routing, scheduling, or service,
and in the location of projects.!* .

® Discussion of this subjact should not ba Hmitad to Tisle VI, given the ob. -

vious implicstlons of Titls VIl of the Clvil Rights Act of 1968.

7 For axemple, whils contracts sre typically swarded through compatltive bld.
ding, soma Siate prequalificstion procedures may pravent parsons, on the basi
of race or netional origin, from even bidding. Similerly, bonding requiramants
and the siza of contracts being awarded may disproportionately bar minority
contrectors becauss of thair inlilally emell finenciel cepabillty. By continulng to
sward aizable contracta end Impose atiff bonding requiraments, the Stata may
prevent amaller minority firms from ever achlaving the financial capebilijy
to bid compatively.

* Thia Is not to Imply thet Jdiscrimination in sclecting contractors ceannot be
casily corrected. However, while tha FHWA-clvil rights staff fe awsrs of efforte In
such Statcs 81 Washington and Michigen, it docs not seam perticularly dispossd
to greppies with this problam et the netions! lavel. Rether, the ataff is contant to
desl with ft p.lccemull. As o result of o recent ravliow of the North Carolins State
Highwey Commission, the regional Paderal highway sdministretor requastad thaet
“if the Stats finda . . . thet bonding presents an obslacle to minority con-
tractors’ considerstion for award . . . then the Stste should hava the flexlbility
to waiva ths nqulnmlnll for bonding so that . . . (thay) do not have the
effoct of discrimination.”

° From an smployment standpoint, Titls VI fa limlted to instances in wlﬁch .
primery purposo of tha Faderal efd Is to provide smployment. ¢

% A ycar ago, DOT sttemptad to stimulsts increasad utillzation of minorlty
personnal in the relocation programs of State highway depsrtmante. This con-
ccivably could ‘be viewed s an application of the Titls VI ragulation. The pol-
ley wouldd be predicated on the pramiss thet discrimination In selacting State
telocation parsonnel would' be reflectad in discrimination egrinet relocatees.

! A provislon of the 1968 Highway Act hes limlted appleatlon to smploymant.
Thia section requirea States to give sssurances that smploymant will ba without
regerl to racs or othnlcity when any pert of the compamsatlon Involves Fed-
erel funds.

12 Data on minority employment in State highway dapsrtmants etll! are not
routincly collected.

'"In eddition to caplal facility grsnta (which mey not excasd two-thirds
of the projoct costa), thers sre technical studies grants, research end demon-
stration grents end contracts, menagerisl tralning grents, uciveralty research
and training grants, end capitel facllity loans..sll subjact to Titls V1. Total capl.
tal outlsys (obligations) excesded 8330 milllon in Flacs! Yeer 1971, are os-
timated to be 81 billion in Flacal Year 1973.
tal outlays (obligations) exceaded 8330 milllon In Fiscal Yaur 1971 and ara as-

'¢ UMTA"s Title V1 Manual for Clvil Righte Speclaliats (July 1972) analyzes
Titla V1 violations. A turlous sspact of thoe Manual s that soma of the specfic
discrimlnatory sctlons llstad seem to hava no perticuler appllcation to UMTA

. programs. Thay relate, rether, to Department of Labor menpower programsg a.

categories might be covered by this provision. The need |
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&.. undercoding ol oecupstional classifications and referral oo tha basis of raca.
Appandix C of DOT's Title VI regulations prohibit discriminatory smployment
practices by projact ap or | looalras, contr. ot lcens.
ces, or eny orgenizetlon furnishing publlo transportation sa pert of e federally
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Hi:~. COMPLIANCE EFFORT
A. Data Collection

In October 1971, the Secretary of Transpgyation
reported that DOT was in the process of develpbping
procedures for collecting racial and ethnic
order_to evaluate Title VI compliance. “This project is
cordidered to be of high priority,” the Secretary stated,
“and we anticipate the implementation of the neces-

a in

sary criteria and procedures within the next few
months.” _

These procedures;have not, however, materialized. A
proposed amendment to DOT's Title VI regulations
would require fund Tecipients to have racial and ethnic
data showing the extent to which minority groups are
beneficiaries of DOT programs. Any efforts to upgrade
DOT’s gollection of racial and ethnic data since that
date, Hbwever, have been limited to the individual

effortsfof DOT units.

-

FHWA

As noted in this Commission's The Federal Civil
Rights Enforcement Effort: One Year Later report,
FHWA had prepared a draft order which would have
required collection of extensive racial and ethnic data
on communities where highways were proposed. This
order has not been put into effect. A pilot dem-

_ onstration project, however, may lead to refinement

.

and implementation of the order. The project is aimed
at developing and testing procedures to ascertain
compliance of highway planning projects with Title VI.
It is being conducted by the Virginia Department of
Highways in conjunction with FHWA.

.The pilot study is examining a proposed project which,
will evidently ;cause extensive displacement. The pro-
cedures developed to ascertain Title VI compliance in-
volve two questionnaires—one for businesses and one

UMTA recently made progress toward doing so.
UMTA civil -rights personnel review project applica-
tions to deterrgine whether there is a disparity in ser-
vices for minority and majority areas.

A pamphlet covesing applications for UMTA funds

_explaiils -that findl applications must “contain suffi-

for residences—which were administered to a sample .

of firms and households. The State’s location con-
sultant will use the information to develop location rec-
ommendations for presentation to the State and for
use at public hearings.!> When the study is complete,
it is anticipated that FHWA will determine, based on
its analysis of the results, what . procedures might
be uniformly applied by all States. Again, the develop-
ment of a éomprehensive system for collecting racial
and ethnic data continues to be promissory.

UMTA
Although UMTA has long required maps showing
areas of minority concentrations and their relation-

ship to proposed transportation facilities, it has been
criticized for failing to use this compliance mechanism.

“are replete with requir
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cient demographic, economic and technical data to as-
sist in comparing and evaluating existing conditioris
with forecasts and recommended changes.” These data
are required as part of an overall Title VI analysis to de-
termine how the proposed project would affect minority
areas.’® One weakness in the process is that the cri-
teria for identifying large minority areas have not been
developed. This weakness is compoun d by the fact
that UMTA, using census data, only verifies the identi-
fication of minority concentritions on an ad hoc basis.

B. Preapprotal Reviews

FHWA

Given the ongoing nature of the Federal-aid highway
program, FHWA regards its Title VI reviews of the
State highway departments as being both preapproval
and postaward reviews.!” Nonetheless, in the sense of
reviewing, from a civil rights pergpeétive, the im-
pact of praposed projects prior to approval, FHWA
conducted no Title VI preapproval reviews during
Fiscal Year. FHWA might argue that such reviews
already are conducted as a part of overal project re-
views.!® None of these involve, however, preapproval

assisted project. UMTA has incorporated language in its grant contracts requiring
equal employment opportunity by reclpisat public bodies and thelr contractors.
(Bee UMTA Crant Contract, Part 11, Terms and Conditlons. (Sac. 110 (a).

18 Given the nature of the questignnsires, It ls unclear how the Inlormstlon
wili be Integrated loto ths declslonmaking process. A problem with such an
4!’01! Is thst one inevitably conciudes that the lssus of whether to conatruct the

roject at sll has alresdy been decided, and that the only
rl specific location.

18 Geo Exhibit, Civil Rights Anslysis. Part A-Title VI Compliance Program,
Capital Gront (drsft /29/72). A similsr szhiblt ralates to technlcal studles
grants. Both exhibits dppesr in the present ““Informstion lor Applicanta®™ pam-.
phlet and will resnaln u changed In tho revised Instructions,

17 According to FHWA, **They constituts s determinastion as to whether the
State la masting Jta Tifle VI obligations after It has recelved some Fedorai-aid
funds, snd as to whethpr the State will mest lts Tltle VI obligations as s con-
dltlon to recelving furtljsr F.dlf’)'l‘d funds.””

18 FHWA's planning}msnual end procedures for conducting public hasrings

question remalning

onts for enslyses of soclel snd environmental factors.
Ths 1970 Highway Act Yequites Staizy to document that soclsl snd economlo
eflects ware duly conaldeped et the public heatiog. Nona of these administrative
or leglalative m.wilu J;en specifically to clvil rights Impact, slthough s pro-
posed smendmeti¥ro a FHWA policy memorandum would assuro conslderatlon of
s highway's impact on minority sommuaolty cohaslon, sod a proposed equal
houslng regulation would requirs snalysls by fund reciplents of the hlgh-
way's lmpact on housing. Revised OMB Clrculer A-95 glves public agencles
chergod with enforcing State and local clvll rights lsws the opportunity to com-
ment on propossd projects, but edverse comments do not ensute that the pro-
Joct wlil be sbortad or even modifiad. While the State highwey depariments sre
obligeted to consider sny edverse commants tecelved through the A.95 clearing:
houses, they may chooss to lgnote them. 1n unresolved lesues, the State ls re-
qulred to submlt & copy of the sdvarte comments and, It appliceble, raasons for
rejecting them. Beceuss of the discretionary aspects of the A-95 process. It can-
not be considqred a reliable
the nced for a structured Tltle VI preapprovel mechanlem

clvil rights enforcement tool. It does not obvlate
within FHWA,
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examination of a- project by civil rights personnel.
FHWA’s perception of its role in preapproval reviews!®"
stands in stnirk contrast to UMTA's newly implemented
preapproval system, infra.

. UMTA

‘UMTA performed 92 preapproval compliance reviews

in Fiscal Year 1972.2° An urban planner in the Special
Programs Division of UMTA’s Office of Civil*Rights
and Service Development (OCRSD) is responsible for
checking all grant applications in terms of potential im-
pact on minority communities.*! Significantly, the Ad-
ministrator of UMTA has given OCRSD signoff au-
thority on all grant applications.?? Although UMTA’s
preapproval program is a marked improvement, one
individual certainly is not capable of revnewmg each
application indepth.

OCRSD has developed an application review checklist
which already is being used, although it is in draft form.
The checklist requires the roviewer to determine
whether: (a) the application contaiffs a W&D of the ju-
risdiction; (b) a Title VI assurance is included with the
application; (c) the applicant has a relocation program;
(d) sufficient demographic information is provided;
(e} public hearings have })ecn held; (f) minoyities
are represented on any citizen advisory boards: and
(g) the environmental statement is included. Since
the reviewer is required only to check *yes,” “no,” or
“N/A” (not applicable) for each of the above and com-
ment merely on all items checked “no,” an overly sim-
plistic treatment of these questions may result. 23 The
checkliat, is to bg supplemented, however, by brief state-
ments on how the project would affect minority areas
and how residents of affected aregs would be involved
in the project. *

Sevdral aspects of the checklist and related procedures
could be strengthened. There is a particular need to set
forth| specifically how the ihfp?mmtion will be ana.
lyzed|** For example, the reviewer checks the jurisdic.
tion'simaps to ascertain the potential impact of the proj-
ect on the minority community. However, criteria have
not been developed to define what constitutes a minority
area, and applicants’ maps designating minority areas
usually are not verified. There is, therefore, consider-
able opportunity for the applicant to present misleading
information.?® Difficulties in refining UMTA's pre-
approval operation are directly attributable to lack of
manpower. The person responsible for formulating
more comprehensive review procedures is also the only
person performing the actual reviews. This circum-
stance—coupled with the fact that some applications are
difficult to analyze in civil rights terms without ad-

&5
rL completed by May. By Au%:st 1972, however, only nine

’

ditional information 2®—has forced the reviewer to con-
centrate on projects exceeding $1 million.?’

C.

- s

Postaward Reviews

DOT's Assistant- Secretary for\Administrntion re-
cently established a program for audit coverage of DOT
contracts and grants for compliance with civil rights
requirements. This will mean that auditors will be in-
volved, to a limited extent, in TitleVl enforcement.?®

. FHWA
After years of inaction in this field, FHWA has per-

formed compliance reviews to determine whether State
highway departments are complying with Title 'VI. In
December 1971, the Secretary of Transportatjon in-
structed FHWA to draw up a progﬁm for Title VI
compliance reviews within 15 days.?” In'a January 1972

»Tesponse to the Secretary, the Federal Highway Ad-

ﬁinistrntor indicated that field work had been com-
ted for five reviews and that 16 more would be

d - §

19 The Depsrtenent of Justice (DO” recently made recommendations relstlog
to FHWA s implecentation of Tltls V1. A tajor fcature was requiring a “Title
V1 lmpact Statecment’ for sll projects in which minority popolatione would be
affected. All FHWA opersting offices reglstered objectians. Earlf ofico maln.
tainod that its current procedures ruvcn&:’hbq fasues, and thut §f any cbenges
were necesaary they should be ‘nl‘nf}’é”llnd tdto the regular program procedures.
Each FIIWA offico Is reviewing the DOJ dorument agalost its current operating
procedures to determine what should be modified to assure sppropriste
application of Title V] aspocts. é\ F)

30 UMTA"e July 1972 response to’kn OMA questionnaire, bowever, stetsd that
no pre-grant revisws had been gonducted In Fiscal Yasr 1972,

"' The Speetal Programs Divhion s bot Involved in postaward teviews, These
aro handled by the External Piu.ft'm" Divlslon.

'8 Applications, whether for technicel studics or ("IP“I' grants, are sobmitied
in prediminary form Typically, there ts 8 90 dey poriod doring which UMTA per-
sonnel, m}ludtru civil rights stafl. review the initial applicetion and request
additional information. After the requested inlormatiun s submitted, the fnal
application is prepsred ond distributed to UMTA perscnnel for approval or dls.

approval

2% Camments mey be arade regarding affirmetive responses. But i oo com-
menta are made, s elimple “yes™ check, for example, lo the jtexy ralating 1o
relocation te not Instractive. .

% This would demand that spplicants be adequetely inlormed of what ls re:
quired of them An External Opersting Manual., wtitten lor applicants, epon.
sars, and tho genersl public, contains aome inforcation relatiog to Title VI

8 Thore also is ¢ need for the reviewer to collret supplemental inlarmetion,
surh as adverse civil rights commenta elicited through the A 93 process.

** When a civil righte problem s ideatified in the applicstion. the etalf
asually glere the Transportstion Representative {TR), who is the liatscn pers:
with the proapective grantees Tho TR typicelly is eaked to resolve problewms of
colleet additional information if tha TR were unable to resalve tha tatter. the
reviewer would make an onsite visit. hut none has been mads to date

°7 This docs not moan that all grant applicitiots are not subject lo some
trpa of proaward review 1t mesns. rather. that the depth of the review corve-
sponds directly to the propossd lovel of fonding. P

°® The sudit work is not intendod to replace or duplicate Indepth com.
plisnce reviews by civil rights persannel or aoy reviews In tho civil rights
field by other perscnnel. Rather, the objective ts 1o perform limited eivil
rights cherka of DOT contrators and grantess as a basts for sdvising reapocsibla
officisls of any indications of noncomplisnce It will be soms time before the
valus of including civil rights metters in the oxtorae! audit process, on ®
selected banis, will be apparent

°% A draft procedure for performing Title Vi raviews was clrculeted io Bep-
tember 1971 The intent was that reviews be condurted with these fnterim
guidelioes and thet final goidelines be besed on the initial ospstience.
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reviews had been completed, and final evaluations had ‘
_.-not been made on some of them.3¢ i

(
The first two reviews examined by this Commlssmn’s

staff—Oklahoma and Connecticut—contain deficiencies’

characteristic of first efforts in unfamiliar subject areas.
The guidelines outline general aspects ‘6f the State’s
highway program to which the review team’s attention
should be directed initially:
cedures; formulation of long.range highway plans;

contract award pro-
relocation assistance;
property management; minority persons interviewed
regarding equal benefits and participation in the de-
velopment and construction of highways; and State
highway department employment practices. Only two
of these broad areas—internal employment *! and mi-
nority interviews—were treated extensively in " the
Oklahoma review. Otherwise, the review report was
characterized by a lack of indepth consideration of
the issues.32

Other reviews * examined by Commission staff went
significantly deeper. The treatment of issues never-
theless varied substantially, reflecting a need for con-
siderable refinement of the ghidelines to make sure
all reviews are comprehensive and uniform.**

Reviews are conducied by FHWA regional staff, gen-
eral coordination and guidance being supplied by the
regional civil rights offices. Specific aspects of a review
often are done by the regional program personnel with
expertise in the subject being reviewed.® In such cases,
the regional civil rights staff is not likely to be directly
involved. Consequently, the civil rights staff may not

develop a working knowledge of program operations.®®

UMTA -

UMTA reports that its civil rights staff performed 120
postaward reviews during Fiscal Year 1972. Combined
with preapproval reviews, this added up to 212 reviews
of UMTA’s 566 recipients. Reviews submitted by
UMTA continue to suggest that scant attention is paid
to Title VI in postaward reviews, although there
are some signs of improvement. Even where Title VI
matters were considered, there often was inadequate
documentation.?8 UMTA’s Title VI Manual states that
the compliance investigatoy “should ride busses and
rapid transit cars over various routes to determine

on

if there is a difference in service and benefits.

D. Comp]aint Investigations

The handling of civil rights investigations and con-
ciliation continues to be centralized in the Department’s
Office of Civil Rights. Thirteen complaints involving
Title VI were received in Fiscal Year 1972, and five in-
volved highway programs. Three of the highway re-

right-of-way acquisition and

lated complaints had been received in the latter months
of 1971 but had not been resolved as of August 197239

E. Monitoring of Field Activities

FHWA’s headquarters Office of Civil Rights moni-
tors the Title VI reviews conducted by FHWA regional
and division (field) personnel by evaluating their re-
view reports. On two occasions, a headquarters rep-
resentative participated in the reviews. Since field per-
sonnel have not previously been involved in Title VI
reviews, it would be beneficial if headquarters person-
nel increased their participation in such onsite molyf'
itoring activities.*®

. ENFORCEMENT ACTIONS

Only three of DOT’s more than 2,000 recipients a
were found to be .in, noncompliance during Fiscal

30 FHWA reports that 14 other Title VI reviews have becen completed, but
the reports have not yet been received by the hendqunrlerl OCR-FHWA. FHWA
says reviews of all 52 recipients will be completed by the end of Fiscal Year 1973.

31 This generally is not a Title VI issue. Further, the Oklahoma report dis-
cussed in elaborate deu.l the State department's organization, classification
and compensation plans, benefits programs, etc., but failed to provide any
information on the numbers of minorities in the departinent beyond the
statement that the “Oklahoma Highway Department Internal EEO Program
was o+ . . found to be satistactory in the majority of areas.” Even the section

dealing with interviews of minorities dealt almost exclusively with the topic

ployment.
ident, for example, in the discussion of whether highway plan-

of internal

32 This is
ning and researc
their contracts. The Teview team conceded in its evaluation that no formal

consultants complied with the nondiscrimination clauses of

attempt to determine compliance had been made, but it nevertheless asserted
that “normal contacts with consultants and knowledge of their operations show*
no violations or complaints.”” Generally, the Oklahoma review was not Pparticu-

larly responsive to guideline questions. The review tcam rarely alluded to
specific projects or provided statistical foundations for conclusions. The review
often detailed how things should be done, rather than how they were donc.

Deficiencies in the Oklahoma review resulted in a letter from FHWA to the
regional administrator, recommending that the review team supply missing
information or perform another review. !

23 Connecticut, Massachusetts, Michigan and North Carolina.

94 In July 1972, a special assistant to the Dircctor of FHWA's Office of Civil
Rights was hired. His primary responsibility is evaluating all field reviews and
developing, in final form, definitivc review guidelines.

38 For example, a review ol right-of-way policies and practices in one State
was performed by the regional appraiser and the division right.-of-way officer.

36 FHWA notes that program officials who conduct rgviews are thoroughly
briefed and instructed by the professions] civil rights staff.

37 Most of the reviews were devoted to consideration of employment matters.

32 In one.review. an NAACP spokesman said he.had heard neo complaints
from minorities concerning transit service. This was corroborated only be a
member of the Model Cities Advisory Board and employees of the sponsor.
The reviewer discussed allocation of new buses between predominately minority
and majority areas with the sponsor's director of transit. but he failed to chccl&
all routings and Achedulings against maps showing tacial concentrations.

In another review, one person alleged that minority contractors were excluded
from the sponsor’s construction projcct (a Title VI matter). but there was no
apparent attempt to substantiate his charge. In still another review, some com-
munity contacts nnd employees alleged a disparity in services. The reviewer
found that equllable transit service had not been provided. Considerable atten-
tion was paid to a pilot project which primarily served a mostly white clicntele
(i.e., provided bus lane service from a predominantly white suburban area to
the downtown area)., However. the recommendation was simply that the civil

- rights staff be involved in the sponsor’s next pro]ecl application.

79 One complaint, received in October 1971, was investigated. and it was Tec.
ommended that additional hearings be conducted. However. a [full report '
had not been prepared as of August 1972, Both of the other complaints. re-
ceived in November and December 1971, were still awaiting investigation as of
August 1972,

40 UMTA's civil rights operations arc totally centralized.
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Year 1972.*2 No administrative or judicial action was
initiated.
V. ORGANIZATION AND STAFFING
‘ FHWA

A recently appointed special assistant of FHWA’s
Director of Civil Rights will devote full time to Title VI
and Title VIII matters. FHWA’s OCR has 35 full-time
professional positions—14 at headquarters and 21 in the
field. This is a decrease since April 1971.* Only
_three of the 35 devote more than 50 percent of their
time to Title VI matters, and none of the three is a re-
gional civil rights specialist.** While FHWA mtends to
allocate _additional resources to Title VI enforcement,
-even the anticipated levels fall short of what is nec-

-

essary.4® ..
£

UMTA

The full-time professional cwll rlghts staff numbers
10, and only one devotes more than halftime to Title
V1.4 Within UMTA’s Office of Civil Rights and Ser-
vice Development is the urban planner, previously men-
tioned, who has fylfttime responsibilities for Title VI
preapproval reviews. Given the nature of the assigned
responsibilities (see discussion supra), it is impossible
for one person to fulfill them adequately. There should

*  be a substantial increase in the number of persons

assigned this preaward responsibility.

The External Programs Division has primary
responsibility for Title VI enforcement efforts other
than pre-approval reviews. Some personnel in the Di-
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vision are involved, in varying degrees, in Title VI

activities, but their involvement seems minimal.4?

There does not seem to be much hope for immediate
relief, since UMTA has recently experienced a drastic
reduction in staffing—a retrenchment that has affected
both program and civil rights operations.*8

~

4% The 2,000 tnelud

"

. sll recipi of § from the Coast
- Guard Faderal Avistion Administrstion, and National Highway Trafic Safety
Administratton, as well ss from FHWA and UMTA. -

42 The small number probably is a function of the relstively small number
of reviews condugted during Fiscal Year 1972. Two of the instances of non:
compliance "were found . in the programs of FAA recipictits. The other )
related to a UMTA recipient. ) o«

3 At that time FHWA had s.full-time professional civil rights staff of 38, with
four sdditional positions authorized. .

¢ FHWA reports 4.2 man.years spent on Title VI in Fiscal Year 1972—0.5
by headquarters staff snd 3.7 by regional p 1 It is exp d that 11 man-
years will be devoted 3o Title VI in Fiscal Year 1973, FHWA has identified
scveral Title VI areas, sucli as the Federal-aid research and developmént
program, which have received minimal or no attention becausc of fack of
personpower.

48 FHWA's Approprhllon for civil rights enforcement exceeded $1 million in
Fiscal Year 1973. The portion ailocated to Title. VI enlorcement was slightly
more than §71,000, or.abbut 7 percent, It is oxpected that the civil righte appro- +
priation will rise to aimost $1.3 million in Fiscal Year 1973 and that the portion
allocated to Title VI will increase to about $220,000. The Title VI allocation _ T
still represents only 17 percent of the total.
48 In Fiscal Year 1972, 4.8 man- years were lpcnl on Title VL. This is upeclcd
to increase to 6.1 in Fiscal Year 1973,
47 Although these individuals perform p d reviews, ge of Title
VI aspects of these reviews remains somewhat superficial. (See discuasion suprs.)
The Urban Msss Transportation Administrator, in a D ber 1971 .
dum to the S y of T portation, indi d that UMTA’s OCR had’
four professionals involved on a dny-lo-diy basis with Title VI and Executive
Order 11246. Conceding that UMTA's complisace program had been oriented
malnly toward Executive order mattars, tha Adminietrator initiated a program
aimed at increasing emphasis on Titla VI (including a doubllnl of Titla
VI complianea roviaws) . ;
48 Even aftar OMB had approved tha Fiscal Year 1972 staffing laval, a sub-
stantial number of positions were cut. Matters were not materially improved in
Fiscal Year 1973, when less than 10 naw positions warc raquestad for tha nnllrc

agencey, v .
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o REGULATORY AGENCIES

) Civil Aeronautics Board (CAB) .
Federal Communications Commission (FCC)
Federal Power Commission (FPC)

Interstate Commerce Commission (ice)
Securities and Exchange Commission (SEC)

I. OVERVIEW

Despite their potentially significant role in combat-
ing racial and ethnic discrimination, CAB, FCC, FPC,
and ICC continue to deny the full scope of their givil
rights responsibilities. Except for FCC, which prohibits
employment discrimination by broadcasters and tele-
phone and telegraph companies, the agencies accept
no responsibility for the equal employment posture of
their regulatees. Although FCC has taken a leadership

" role in this area and has required its regulatees to sub-

mit racial and ethnic data and affirmative action plans,
it does not strictly enforce its rules.

FCC requires that broadcast programming meet

minority needs. FPC has created a program for
ensuring nondiscrimination in the facilities and ser-
vices of its regulatees. CAB and ICC have not, -al-
though they have legal responsibility to ensure non-
discrimination. ICC limits its-actions in this field to
complaint processing. '

FPC's actions. are limited to reviewing hydroelec-
tric project recreational facilities. These reviews con-
tinue to be narrow in scope and lacking in quality. FPC
has yet to provide sufficient instruction to field staff
for meaningful completion of these reviews. FPC does
more intensive reviews in four facilities located near
areas of minority concentration, but it is too early to
predict what their quality will be and what followup
actions will be taken.

None of the agencies has determined that it has au-

- thority to provide free legal services to those who wish’
“to challenge regulatory actions but are financially un-

able to do so. .

With the exception of the FPC reviews and certain

FCC actiyities, such as data collection and review of-

affirmative action plans, mechanisms for civil rights en.
forcement are almost totally lacking in the regulatory
agencies. There are no civil rights offices, or even

. full-time staffs. In fact, only CAB has made a perma-

nent civil rights assignment even on a part-time basis.
SEC has taken tw® actions of potential significance.

position. (At the same time, it must be noted that
SEC has not even sufficiently monitored its present re-
quirement for such disclosures).

Secondly, SEC has removed its prohibition on stock
holders’ questions relating to racial issues. It is too
early to tell if its hew mquxrement—that only questions
pertinent to the stock issue be asked—will b€ used
to provide greater latitude to stockholders i in making

-inquiries about the civil rights. activities of a com-

Power Commission (FPC),

pany.

The civil rights performance of the regulatory agen-
cies ranges from satisfactory to grossly inadequate.
FPC’s failure to acknowledge that it has certain civil
rights responsibilities is totally unjustifiable. Although
CAB and ICC have initiated the first step prohibiting
employment discrimination by regulatees, they have -
inexcusably prolonged making decisions in this regard.
FCC and SEC have willingly acknowledged responsi-
bilities and have taken steps to fulfill them. Their en-
forcement efforts, however, need to be expanded.

IIl. RESPONSIBILITIES
‘The Civil Aeronautics Board (CAB),

Communications Commission (FCC),

the Federal
the Federal *
the Interstate Commerce*®
Commission (ICC), and the Securities and Exchange

Commission (SEC) were created to oversee certain

One is a proposal that would broaden the disclosure of -

civil rights proceedings affecting a company’s economic
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major commercial activities of special public import.!

In most cases these regulatory agencies have no as-
slgned civil rights responsibilities.?> Nevertheless, the
regulatory process exerts a powerful influence upon
the regulated industries. In the light of the intent of the
various civil rights laws to provide equal opportunity to
minority citizens, the process should be uséd to see
that the regulated industries make every effort toward
that goal.

ind Lat

1 CAB regulates the air transportation try. FCC i and
radio and broad and taleph and telegraph companies.
FPC licenses hydroelectric plants and regulstes gas and electric companies.
1CC licenses and fegulates rail and motor carriers. SEC administers several stat-
utes dealing with securities, all of which were anacted for the protection of
Investors,

2 Ona exceptlion is CAB's data to uphold tha prohit discrim-
ination in Titlo VI of the Civil Rights Act of 1964 with regard to faderally
subsidized air carriers.
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. CIVIL RIGHTS ACTIVITIES OF CAB,
FCC, FPC, AND ICC

A. Oversight of Employment
Discrimination by Regulatees

A major area in which CAB, FCC, FPC, and ICC can
be effective is that of ensuring nondiscrimination in
employment practices of regulatges. and permittees.
Currently, although these industries are an important
source of jobs, minority group members are grossly
underrepresented in them.? - '

1. CAB .
On August 2, 1972, CAB issued an advance notice

of a proposed rulemaking * to determine. whether it has
authority (a) to ensure that air carriers follow nondis-
criminatory employment practices, and (b) to issue
rules regulating employment practices.”

2. FCC

FCC is the only regulatory agency which has assumed
responsibility for prohibiting employmen.t discrimina-
tion by its regulatees.® In 1971 it issued rules for pro-
hibiting employment discrimination by broadcasters
and telephone and telegraph companies. In March 1972

it extended the rules to cable television permittees.

" FCC requires its licensees and permittees’ to file an
annual employment report showing the race and ethnic
origin of their employees, by job category. FCC states
that most broadcasters and common carriers have
complied with the requirement, although an unde-
termined number of broadcasters have been sent letters
pointing out that they had not submitted reports.? Such
letters alone cannot enforce reporting requirements,
FCC apparently plans no further steps until the
delinquent party’s license or permit is due to be re-
newed. ' .

FCC is beginning a comparison.of 1971 and 1972
employment data for signs of underutilization of mi-
nority employees. In such cases, FCC plans to request
an explanafion and require a firm commitment to
employment goals and timetables.

Applicants for construction permits, transfers of con-
trol, and -license renewals are required to file an
affirmative action plan for equal employment opportu-
nity. FCC’s specifications for these plans, while man-
datory, are weaker than minimum standards for
affirmative action plans of Federal contractors, as out-
lined by the Office of Federal Contract Compliance
{OFCC) in Revised Order No. 4.° FCC does not majn-
tain comprehensive records on compliance with this
requirement or. on the adequacy of the plans sub-
mitted.1® *

.

FCC has reviewed these plans in conjunction with
employment data only in processing license renewals in
two States.!! These reviews resulted in a request to 30
stations for additional information.!?

3. FPC

FPC has held consistently that employmént discrimi-
nation by its regulatees is outside its jurisdiction. It
recently denied a request by the National Association
for the Advancement of Colored People and 11 other

_public-interest organizations for a general rulemaking

action directed at promulgating regulations for equal
employment opportunity on the part of its regulatees.!?
FPC currently is considering an appeal to its belief that
it lacks jurisdiction.'* The Department of Justice

2 For cxample, onc-third of all gas and clectric companies have no black-em-
bloyees whatsoever. In the public utililies only 6.1 percent of the smployces ars
black and 1.6 percent Spanish speaking. See teatimony of William H. Brown,
Chairman of the Equsl Employment Opportunity Commission (EEOC). in s
Sept. 12, 1972, report from the House of Represcptatives’ Judlciary Committee,
entitled *The Civil Rights Responsibilities of tha Federsl Power Commiassion.™

4 By issuing an advance notice of a proposed rulemaking. CAB has intro-
duced an additional snd time-consuming step Into the rulemaking process.
The process ordinarily begins with the issuance of » proposed rule in the
Federal Register, The advance notics solicits commants, which sre due by
Sept. 25, 1972, After idering the CAB will decida whather to
issue a rule. The added step may greatly delsy finsl promulgstion of a ruls,
This additional step s unusual because the questions to be considered ars
basically legal. It opens for public comment questions which would approprl-

ately be decided by an agency’s own counsel.

5 Ag CAB notes, both this Commission and the Equal Employment Opportun:
ity Commission have Indicated genersl confidenca that such authority snd re-
sponaibility rests with the CAB. The Board, however, is undecided on whather
the employment practices of sir carriers sra a valid publie interest mattkr.
If they arc, the Bosrd then would have no doubt sbout its authority to act.

% The Chasirmsn, Desn Burch. has asked Commissioner Banjsmin Hooks to
anslyze the problems in evaluation of licensee performanece and equsl em-
ployment opportunity procedures. Commissioner Hooks also was ssked to sug-
gest solutions such ss crestion of sn equsl employment opportynity office
within FCC.

T This spplies only to licensces and permittees of brosdcsst stations with five
or more full'time employees anyd to common csrrier (telephona snd talegraph)
licensees and permitteea with 16 or mors employces. Cable talavision stations
with five or more cmployces were added in 1972

» Although the reports were to be submitted by May 31, 1972, and most
were received in June, FCC is still sssessing common carrier compliance.

® FCC reports that whenever possible OFCC standards ara provided to FCC
regilatees for guidance.

10 For examiple, FCC has no record of tha number of specific instancas in
which plans were not submitted in conjunction with applications {or transfers
of control. Nor do recorgs show the number of inadequats plans which had to
be amended. *

'Y Pennsylvania and Delaware.

12 FCC plans to cvaluste the reporting requirements to datermine whether re-
visions sre nccessary. -

33 FPC notes that the Federal Power Act and the Nations! Gas Act, from both
ic prineipl with

4

of which it derives its suthority, were led on

the primary purpose of sssuring adequste service and just snd reasonsble prices
for consumers of gas and elsctricity. This is 8 limited concapt of FPC jurisdic.
tion. But even with this interpretation, FPC should scknowladgs concarn for non-
discrimination in rcll;lnlccl' employment practices to tha extant that ths prac.
tices aflect the services provided. FPC also maintains thet such s rulemaking
would usurp the suthority of other Federal agenciea. Presumably, it rafers fo
the Equsl Employment Opportunity Commission and ths Office of Fedarsl
Contract C()m‘p”lnrc. In both cases, it may bs msny years befors ths impact
of these agencies brings about cquasl opportunity in powar companles or any
other industry. Unless FPC takes poaitive action toward equal opportunity In
its regulsteas’ employment, it will ba given tacit spproval to thsir poor
overall record in minority ampioyment. .

14 Should it determine that it has suthority, FPC asserts. aqual smployment
regulations will be made s top priority item.

sof
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stated in 1971 that FPC has clear authority to bar em-
ployment. discrimination by many of its regulatees.
The House Civil Rights Oversight Subcommittee re-
cently found that FPC has “failed to fulfill its consti-
tutional and statutory responsibilities with respect to
ensuring equal employment opportunities in com-
panies which it regulates.! -

4. ICC

In May 1971, ICC instituted a rulemaking proceed-
ing 10 to ascertain its authority to regulate nondiscrim-
ination in the employment practices of its licensees.
More than 16 months 17 have passed, and ICC still has
not determined the scope of its jurisdiction. Until ICC
decides that it has jurisdiction, itﬂﬂ’ans no action re-
garding equal employment practices of its re@tees.

W

‘B. Discrimination in the Provision of

Services by Regulatees
1. CAB

Discrimination in air carrier services is prohibited
by the Federal Aviation Act of 1938. Further, Title
VI of the Civil Rights Act of 1964 prohibits any fed-
erally subsidized carrier '® from engaging in dis-
criminatory practices against its users.'?

The Board does not believe, however, that discrimi-
nation in air carrier services is a significant problem.
It has no plans, therefore, to adopt regulations estab-
lishing affirmhtive mechanisms to assure nondiscrimi-
nation in air carrier services and facilities. 2 The
Board’s confidence that no action is necessary is based
upon nothing stronger than the absence of

complaints.®!
%

2. FCC

FCC is prohibited by statute from censoring program
material and does not, therefore, normally investigate
allegations of religious or racial criticism, ridicule, or
humor. FCC requires that programming be responsive
to community needs, including those of minority
groups. When license holders come to FCC for re-
newal 22 they must prove they are serving those needs.
In a 1968 Public Notice, FCC listed the steps which

must be taken by broadcast applicants.??

3. FPC. -

Of the regulatory agencies discussed here, FPC
continues to be the only one to adopt an affirmative
program to ensure nondiscriminatory utilization of
facilities provided by its regulatees. FPC regularly
inspects all licensed recreational facilities at hydro-
electric projects.” . . .

As a result .of these investigations, FPC has deter-
mined that in the West Coast, Northeast, and North
Central areas minority group members were less than
one percent of the users of such facilities.?* Despite this
underrepresentation, FPC has not indicated what ac-
tion, ifany, it will take.

FPC’s field staff continues to make observations
only during the week and are not instructed to inter-
view local minority group and civil rights leaders in
connection with their reviews. Despite these deficien:
cies, no new .instructions have been issued to cover
routine inspections.

Somewhat better instructions have been issued for a
series of intensive reviews scheduled for four facilities
located near large minority populations. Each facility
is to be visited seven times during the recreation sea-
son, and three of those visits are to occur on weekends
or holidays. Again, however, the reviewers are not en-
couraged to seek the special information that can’best
be obtained from the minority community.?

4. ICC :

ICC’s activities for preventing nondiscrimination in
its regulatees’ services continue to be limited to proc-
essing complaints.

C. Complaint Processing and Investigation
1. CAB :

CAB has received .four complaints since October
1971 alleging discrimination in services and facilities,

15 Civd Rights Responsibilities of the Federal Power Commission. A rcport
of the Civil Rights Oversight Subcommittes of the House Comlnh(.u on the
Jud#ciary. 92d Cong., 2d Sess., September 1972. *

19 [nstituting n proposed rulemaking procceding s similar to lssuing ad-
vance notice ol a proposed rulemaking. It Introduces an additlonal step, groatly
delaying final promulgation of the rule.

17 Comments were required by late 1971 and early 1972,

1% Gubsidized carriers are local alflines, such as Allegheny and Ozark. and
some Alaskan carrlers. They account for under 10. percent of commerclal
domestjc air traffic.

19 A proposed amendment to the Title VI regulations, currontly awaiting Pres-
identlal approval. would prohibit discriminatery employment practices by sub-
-i:l}xcd carriers to the extent necesssry to ensure nondiscsiminatory treatment
ol pnn‘enucrl snd shippers of those carriers.

40 The Bnard does not require. Inr example. that carrlers make provisions
for non-English speaking Americans on domestie flights. It does not {ssue
guidelines for the uss of bilingual alrline staff or publicatlion of multillngual
schedules and other written Instructions.

21 Gee the U.S. Commnisslon on Civil Rights, The Federal Civil Rights En-
Jorcement Effore 1970, st 231-32 and 286. for a discussion ol the difficultles of
inferring nondiscriniination from an absence of complaints.

23 PBroasleast lcenses usually run for threo years.

23 These four steps are as lollows: (s) consultations with community
leaders 10 ascertaln community needs: (b) a listing ol significant suggestions
on community ncu!n': {c) evaluation of the relative impottsnce ol the suggestlons

and conslderation of them in formulating program service; and (d) relationship
teat] ' 1asi

ol program service to community needs. Federal C
Public Notice, Aug. 22, 1968.
2¢ In four arcas of heavy minority concentrstion—-in Msryland, North Caro-

- lina. Alabama. and Oklahoma--initial surveys, 1o be loliowed by more intensive
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review, showed that minority usage varied from 5 to 29 percent.
28 Such Information inclades the leeling of minorities about nse of the [acill-
ties and the presence of subtle discriminatory barriors.
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The complainu; were referred to CAB’s Bureau of En.
forcement for investigation. Three were handled by
torrespondence. In c:ﬁe case, because the allegation
was serious and formal action might be required, a
field investigation was conducted. No complaint re.
sulted in a finding of discrimination, 9lthough one
still is pending.

The paucity of civil rights complaints received
by CAB may result, in part, from lack of public infor-
mation about the Board’s duties and responsibilities
to act upon such complaints. The Board issues a
'tnonthly préss release on the number of complaints
received, by category. It takes no special steps to see

that this information reaches the minority community, .

but it considers this publicity to be sufficient to en-
courage minorities to file complaints,2
The Board does not require air carriers to post
rominent notices promising adequate services for all
racial and ethnic groups and giving information on
filing a complaint. CAB continues to believe optimisti-
cally that the airline industry has an “excellent record”
and is “remarkably free of discrimination:™ . .

2. FCC 0
Between October 1, 1971, and July 1, 1972, FCC

received 82 complaints regarding employment discrim-
ination by broadcast licensees.?” It handled these com-

plaints in a variety of ways,?® but for the most part .

they were forwarded to licensees with requests for
explanations. The complainants were then informed of
the explanations and given an opportunity to com-
ment. If the licensee’s response appreared prima facie
to answer the complainarit’s charge satisfactorily and
the complainant failed to take issue with it, no
further action was taken.

Such a process might Well be intimidating to the
complainants.®® In all, only two complaints resulted in
field investigations,?° ami‘ht"f. not surprising that there
were no findings of discrimination. The net effect is a
weak complaint processing program which cannot con-
vince th# regulatees that FCC intends to enforce its
nondiscrimination requirements.

- Since October 1971, FCC also has received over 50
formal petitions to deny license renewals to approxi-
mately 75 radio and television stations accused of dis-
criminatory employment practices. All of these re-
newals are listed by FCC as “pending.”

A major FCC activity in this field is related to charges
of discrimination in Bell Telephone System employ-
ment. EEOC and other parties intervened in an FCC
ratemaking procedure, alleging such discrimination.
As a result, FCC commenced proceedings against the
Bell Telephone System. In August 1972, the proceed-

4

ings were still in the hearing stage.3! Written testimony
was to be filed in August and oral examination of
Bell Telephone System witnesses was scheduled for
September.

Between November 1, 1971, and July 1, 1972, FCC
received 240 complaints about racial, ethnic and re-
ligious humer, ridicule, and criticism in broadcasting,
and 62 complaints of inadequate programming for
minorities. FCC states that it lacks manpower to trace
the handling of these complaints. It does not know how
many wert handled by ‘field investigation, how many
by correspondence, how many resulted in findings of
discrimination, and what steps were taken when discrim-
ination was found. Manpower limitations notwith-
standing, the unavailability of such information can
only be damaging to enforcement of nondiscrimination
in programming. [Anformation about findings of dis-
crimination wou especially useful for guiding
broadcasters in crpating programs to meet minority
needs.

3. FPC and ICC

FPC has received no new complaints during the past
year alleging discrimination at recreational facilities
located at hydroelectric projects.’? -

ICC does not maintain any record of complaints
alleging employment discrimination by its licensees,

but it believes there have been few.?? In the past year,

it has received aeven\complainta alleging discrimina-
tion in services or facilities subject to ICC jurisdic-
tion. Six complaints were investigated by field staff
and were closed with no findings of discrimination.?*
In three of those cases violations “could have occurred,”
ICC reports, but there was insufficient information to
warrant enforcement action. \
Neither agency has taken steps to encourage' the

2% Tha Bosrd notes thst It reccives thousands of consumsr complsints annu.
slly.

2T FCC did not Indicste how many complaints against common carriers (tela.
phone end talegraph compsenies) wore recolved. It processsd *‘about 20" through
correspondance and forwarded ‘‘sbout six” to EEOC. FCC statad that it ra-
celvad '‘numerous informal® complsints.

I% Five of the complaints, involving stations with 25 or more omployocos,
werc sent to EEOC, snd EEOC has not yet provided FCC with Information on
thair status. FCC has spparently taken no further action on thess complaints,
even 4o the eatent of requesting & status report from EEOC. Forty-six complaints
were handled by FCC's Complaints snd Compli Division, and 17 wara
processed by the Ranawal and Transfer Division. Tha remainder were handlad
|hrou.h other FCC channels.

® The process appears to offer little prolccllon to any amployso discrimi.
nsted sgainst by an amploylr who can offar *’plausible’* oaphnlllonl It offers
no protection from reprisal. .

19 FCC raports thst limited stafl makes 8eld i igations almost i tble

" Haarings hsva bean held in Washington, New York, Los Angelss. and
Sen Franclsco, antending to soma 35 hearing days.

2 [n two complaints raceived prior to Oct. 1, 1971, FPC has taken ‘action to
arrive at resolutions sccaptable to the complainants.

88 Such compiaints would be received by ICC fisld offices, as well as by the
Washington offica. All are refarred directly to EEOC. Fisld offices send & copy
of the referrsl lotter to tha complainant, but no copy ll sent to ICC's Wash.
ington offico.
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filing of complaints of discrimination in the regula-
tees’ services, facilities, or employment practices.
D. Challenges to Agency Actions

On December 7, 1971, the Administrative Confer-
ence of the United States urged agencies to take steps
to minimize the cost of public participation in agency

" hearings. Regulatory agencies often provide advice to

.

E.

interested parties .concerning agency rules, published
guidelines, and related matters. They do not, however,
provide free legal counsel to assist challenges to their
actions by those who lack the financial means to do
so. In general, the regulatory agencies themselves lack
the funds to provide such services.

CAB contends that because the average individual
lacks the
do not lend themselves to participatiorr by individuals
in the general public.®® This position ignores the fact
that legal counsel might contribute to the expertise.?

necessary expertise, regulatory matters

CAB further argues that groups well.versed in the insgz=>

tricacies of Board proceedings are not in need of
such counsel.

FCC has considered the question of its authority to
provide legal services and has concluded that such ser-
vices are not among its proper functions. FPC has
maintained continuously that it lacks authority to pro-
vide free counsel. ICC has deliberated the issue for
more than 18 months and has reached no conclusion.
This is an inordinate amount of time and raises a ques-
tion about ICC’s good faith in this area.

Mino}ity Entrepreneurship

Some of the industries over which FCC and ICC have
jurisdiction—i.e., radio, television, and motor carrier
industries—offer substantial opportunities.” Neither
of these agencies, however, has taken steps to com-
pensate for the institutional barriers to minority en-
trance into these industries. The agencies have not

. taken, for example, steps to amend licensing proce-

dures to facilitate minority entrance.

ICC states that it currently treats all licensees with
“equality and impartiality,” but modifications of its
licensing procedures are under consideration. A pro-
posed amendment to the Interstate Commerce Act con-
tains provisions designed to remove traditional barriers
which were conceived solely to protggt “existing car-
riers.’® The amendment is pending in Gﬂé:ngress

IV. CIVIL RIGHTS ACTIVITIES 0

A. Public Disclosure by Stock Companies of
Legal Proceedings Involving -
Charges of Discrimination

In-July 1971, SEC issued a requirement that regis-
tering companies ? disclose to SEC any proceedingqre-

{'-y

lating to civil rights that affects 15 pefcent or more of
a company's assets. SEC now proposes to reduce the
figifre to 10 percent—a step that would increase the
mihﬁr of disclosures required.

But ‘even at the present level of required disclosure,
monitoring of this requirement is inadequate. SEC
notes that some statements have been filed*® and
that “a number of registrants”” have supplied supple-
mentary information.*! SEC, however, does not check
to determine if companies which come within the re-
quirement have filed the appropriate statements.
Where a supplemental statement indicates that civil
rights matters were omitted from the filing because
the registrant deemed them immaterial, SEC reviews
the information to determine whether all ramifica-

‘tions of the proceedings were, in fact, immaterial.

o
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SEC has not kept a record of the number of dis-
closures under this requirement, but it has proposed
that records be maintained for the coming fiscal year.
Despiie its incomplete information about compliance,
SEC believes closer monitoring is not necessary be-
cause the present approach “‘appears to be working
satisfactorily.”

Nonetheless, it would be useful if the SEC requested
the Department of Justice, the Equal Opportunity
Commission, and the Office of Federal Contract Corh-
pliance to provide it with an up-to-date list of com-
panies against whom proceedings have been brought.
It should be understood, that
the great bulk of litigation involving employment dis-
crimination is brought by private parties, and not by
Federal agencies. Contact also should be established,
therefore, with such organizations as the NAACP
Legal Defense and Education Fund, Inc., and the Mex-
ican American Legal Defepse and Education Fund.

at the same time,

Proxy Request Relating to Civil Rights

SEC has revised its rules governing the subject mat.
ter for stockholders’ proxy proposals. The rules pre:
viously barred stockholders from raising general, eco-
nomic, political, racial, religious, or social questions.
The revised rules bar only those questions which are

34 The seventh 1o susll In the investigation stage. .

"% (AB cijes the fact that the Board's Rule 14 permits “any porson’
appesr at 8 hearing. present evidence, cross-examine. and present a writien atate-

to

ment. but few individusl membern of the public do so.

7 Far example. ldgal counsel might advise Individuals nboul uslng Ruh 14.

17 Entry into these fields does not roquire vast copital investmenta, and they
therefore continuously provide new opportunitics. Because of the naturo of the
industrics they regulate, CAB and FPC do not sppear tb have much opportunity
to {acilitate minority ownership.

"% Under presont entry standards. exiating license holders enjoy a virtual
monaopoly In the surlace transportation field.

*® During Fiacal Yesr 1972, avér 8,300 companies registered with SEC.

49 The numbgr of disclosurcs 8 mot substantlal when moasured against the
number of SEC registrstions.

41 Qupplementary information s required when a civil rights procoeding
affocts less than 15 pereent of the compagy’s amets.
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not significantly related to the stock issue or within the
tontrol of the company. This change should permit
stockholders to raise pertinent civil rights questions—
ineluding participation in affirmative action plans and
minority entrepreneurship programs.

V. ORGANIZATION AND STAFFING

Civil rights staffing in all five agencies. is totally jn-
adequate. None of the agencies has made full-time staff
assignénts to monitor discrimination in the_employ-
ment, services, or facilities of the ifidustries they regu-
late. Even where certain” civil rights responsibilities
have been identified, none of the agencies offers special
training for the staff members executing those réspon-
sibilities. No agency has special “staff for handling
civil rights complaints even where, as the case of FCC,
the- number is substantial.

At CAB thpré:jis only one person with civil rights re-
Aponsibilities, .and that is on a part4ime basis.*? CAB
does indicate that the results of its advance notice for
a proposed rulemaking may have some bearing on its
civil rights staffing. . v

FCC has no personnel with primary responsibilities
in these areas. Oversight of equal employment oppor-
tunity by regulatees is the responsibility of personnel
in charge of licensing qualifications. FCC has not de-
veloped the necessary staff resources to assess the sta-
tistical employment reports and affirmative action plans
it receives. '

-

In view of the substantial civil rights responsibilities

of FCC, it is incumbent upon that agency to Crc‘alﬁw}l

civil rights office. A full-time, high-level staff person
should be appointed to see that FCC fulfills all its civil
rights functions. That official would be concerned with
the employment practiees of licensees, as well as with
discrimination in providing services.*? Until the FCC
staff demonstrates an ability to carry out FCC's civil
7ights mandates adequately, several full-time staff mem.
bers should be assigned to this person’s office.

FPC’s regional offices take responsibility for in-
vestigating nondiscrimination at recreational facil-
ities. No other FPC staff members have permanent as-
signments for ensuring nondiscrimination by regula.
tees, even on a part-time basis.?!

At present, no ICC officials are assigned formal civil

rights responsibilities. Any civil rights complaints are

investigated by field offices. ICC has indicated that it
will review its manpower:peeds after it makes a firial
determination of its civil rights responsibilities.

SEC has no civil ri:ghts staff and no plans to create
full- or part-time positions for this purpose. .

e ——e e
42 This person has responsibility -for -activities related to ensuring nondis
crimination by subsidized sir carriers. -
4% For exsmple, that individds] wight check s ssmple of communlty surveys

N \ﬁltd by brnldcu},gp in sreas of minorily ‘concontrstion to sneurs thst the

opintons of minority pommunity leaders were solicited.

4 FPC has an cqusl employment opporiunity officer who devotes full-titme
to FI'C personnel problens. The responsibilities of this position do not extend
to regulatees. -
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